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The three institutions making up the African regional human
rights system, the African Court on Human and Peoples’ Rights,
the African Commission on Human and Peoples’ Rights, and the
African Committee of Experts on the Rights and Welfare of the Child,
decided to jointly publish the African Human Rights Yearbook,
to spearhead studies on the promotion and protection of human
rights, and to provide a forum for constructive engagement about
the African human rights system with academics and other human
rights commentators on the continent. Volume 1 of the Yearbook,
published in 2017, contains fifteen contributions by scholars from
Africa and beyond.
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Volume 1(2017)

Les trois institutions qui composent le systeme régional africain
des droits de 'homme, la Cour africaine des droits de I'homme et
des peuples, la Commission africaine des droits de 'homme et des
peuples et le Comité d'experts africains sur les droits et le bien-étre
de I'enfant ont décidé de publier conjointement I'Annuaire Africain
des Droits de I'Homme pour encourager les études sur la promotion
et la protection des droits de 'homme et offrir un forum d’interaction
constructive sur le systéeme avec les universitaires et observateurs du
continent. Le Volume 1 de I’Annuaire, publié en 2017, contient quinze
contributions de chercheurs du continent et d'ailleurs.
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Preface

By creating the African Court on Human and Peoples' Rights, the
Ouagadougou Protocol did not only inaugurate a new human rights
institution in Africa. It inaugurated an era of strengthened judicial
protection of human rights on the continent, of which the African
Commission on Human and Peoples' Rights had been the main player
during the previous two decades. Through the Advisory Opinion that it
issued on the standing of the African Committee of Experts on the
Rights and Welfare of the Child, the Court confirmed the extension of
the African system for human rights protection to this third institution.

To give substance to this filial relationship due to their nature, the
three institutions have, in recent years, developed an increasingly
active cooperation, of which the African Human Rights Yearbook is
one of the most tangible manifestations. Human rights litigation is an
impressive tool of protection. Promotion is a tool of no less might
because it contributes to the dissemination of knowledge and,
corlllsequently, a constant intellectual dialogue on the state of human
rights.

In the first issue of the Yearbook, which is in the hands of the
reader, the three institutions have endeavored to open a new avenue of
reflection on the status of the standards, the functioning of the
institutions, and women's and children’s rights in Africa. By compiling
the writings of academics, practitioners and civil society activists from
different backgrounds, whether in Africa or beyond, this first issue also
focuses on the participation of women in the academic thinking on
human rights in Africa. Such an approach is positioned in the continued
celebration of the year 2016, which the African Union specially
dedicated to the rights of women on the continent.

It is hoped that, in its subsequent volumes, the Yearbook becomes
the platform par excellence for reflection not only on human rights but
also on the related themes such as the rule of law, democracy and
governance in Africa.

Honourable Sylvain ORE,
President of the African Court on Human and Peoples’ Rights



Préface

En créant la Cour africaine des droits de 'homme et des peuples, le
Protocole dit de Ouagadougou n’a pas seulement consacré la naissance
d’une nouvelle institution des droits de 'homme en Afrique. Il a
inauguré sur le continent I'ére du renforcement de la protection
judiciaire des droits de ’'homme dont la Commission africaine des
droits de 'homme et des peuples avait été la piéce maitresse au cours
des deux décennies précédentes. Par I’Avis consultatif qu’elle a rendu
sur la qualité pour agir directement devant elle du Comité africain
d’experts sur les droits et le bien-étre de ’enfant, la Cour a confirmé
I’élargissement a cette troisiéme institution, du systéeme africain de
protection des droits de ’homme.

Pour donner corps a cette relation filiale par nature, les trois
institutions ont, ces derniéres années, développé une coopération de
plus en plus active dont ’Annuaire Africain des Droits de THomme est
I'une des manifestations les plus tangibles. Le contentieux des droits de
I'homme est un outil impressionnant de protection. La promotion n’en
n’est pas moins un puisqu’elle participe a la dissémination de la
connaissance et, par conséquent, a une veille constante d’idées sur I'état
des droits de ’homme.

Par le premier numéro de 'Annuaire, dont le lecteur a entre les
mains un exemplaire, les trois institutions se sont efforcées d’ouvrir un
nouveau front de réflexion sur 1’état des normes, du fonctionnement
des institutions et des droits des femmes et des enfants en Afrique. En
associant les écrits d’'universitaires, de praticiens et d’activistes de la
société civile de différents horizons, africains ou non, ce premier
numéro met également l'accent sur la participation des femmes a la
réflexion scientifique sur les droits de '’homme en Afrique. Une telle
approche se positionne dans la célébration continue de 'année 2016
spécialement consacrée par I’'Union africaine aux droits des femmes sur
le continent.

N

Il reste a nourrir le ferme espoir que, dans ses parutions
subséquentes, cet Annuaire s’affermisse comme la plateforme par
excellence de réflexion pas seulement sur les droits de 'homme mais
également sur les thématiques connexes de l’etat de droit, de la
démocratie et de la gouvernance en Afrique.

Honorable Sylvain ORE,
Président de la Cour africaine des droits de ’homme et des peuples

xi



Editorial

This is the first volume of the African Human Rights Yearbook. Of the
three regional human rights systems, the African is the youngest. The
publication of this Yearbook marks a point at which the African
regional human rights system has attained a certain level of maturity.
Bringing together contributions related to the three institutions making
up the African human rights system, the Yearbook also reflects a
system that has become more and more cohesive. The Yearbook aims
to be a forum for analytical reflection on all aspects of the system.

Of the three siblings in the African human rights family, the African
Commission on Human and Peoples’ Rights (African Commission) is
the eldest. The date 2 November 2017 marks 30 years since its
inauguration, in 1987. Initially meeting in Addis Ababa, its seat was
subsequently established in Banjul, the Gambia, where it is still located.
One of the reasons for the choice of the Gambia, namely, the democratic
culture symbolised by President Jawara, fell away when he (President
Jawara) was unseated forcibly by military might in 1994. The
undemocratic rule of his successor (President Jammeh) led to
persistent calls that the seat of the Commission should be moved away
from Banjul. However, Jammeh was voted out, and eventually stood
down, making way for a return to democratic governance under
President Barrow in 2017. This era holds the promise of Banjul yet
again becoming the beacon of human rights in Africa, as it was at the
time when the African Charter was drafted, and the African Charter was
named the ‘Banjul’ Charter.

Described by many initial commentators as a document designed to
fail, in the hands of successive members of the African Commission, the
African Charter on Human and Peoples’ Rights (African Charter) came
to be interpreted purposively and progressively. Some of the
Commission’s greatest advances and contributions lie in the
improvements in the state reporting system, which now consistently
culminates in comprehensive and insightful Concluding Observations;
its initiative to establish an array of relevant and influential special
mechanisms; the vast improvements over time in the dissemination of
relevant information; the normative expansion of the Charter through
Resolutions, General Comments and other soft law standards; and the
quality and innovation of its jurisprudence in a number of trend-setting
communications. The Commission was also instrumental in the
adoption of the Protocol to the African Charter on the Rights of Women
in Africa (African Women’s Rights Protocol).

A number of contributions in the Yearbook deal with the normative
expansions by the African Commission and other aspects of its

xii



mandate. Provisions of the African Women’s Rights Protocol, in
particular, prove to be fertile ground for analysis and discussion (see for
example the articles by Anyangwe, Boshoff, Chekeru-Radu, Zvobgo and
Dziva, Erychalu and Durojaye, Guignard, Owiso and Sefah, Oyugi and
Rabenoro).

The middle sibling is the African Committee of Experts on the
Rights and Welfare of the Child (African Children’s Committee).
Initially taking some hesitant steps, it was viewed by many as the
stepchild of the African human rights system. At the time of the
publication of this Yearbook, 18 years has lapsed since the entry into
force of the treaty this Committee supervises, the African Charter on the
Rights and Welfare of the Child (African Children’s Rights Charter).
Since its inauguration, the seat of the Committee has been with the AU
headquarters in Addis Ababa, but, at the time of this publication, its
relocation is under consideration. It is fair to state that the African
Children’s Committee has matured into an effective and active
champion for children’s rights in Africa, as the article by the current
Chairperson of the Committee, Professor Benyam Mezmur, illustrates.

The youngest sibling of the three is the African Court on Human
and Peoples’ Rights (African Human Rights Court). Hardly a decade in
operation, with its first judgment handed down in 2009, the African
Human Rights Court has already left its mark on Africa’s human rights
landscape. As this Yearbook appears, eleven merits judgments have
been delivered, leading to decisions of human rights violations by
States: nine direct-access cases, directly submitted to the Court (six
cases against Tanzania; two against Burkina Faso; and one against Cote
d’Ivoire); and two indirect-access cases, submitted by the African
Commission (African Commission (Saif Al-Islam Kadhafi) v Libya and
African Commission (Ogiek) v Kenya). In addition, the Court issued a
number of advisory opinions, and handed down three judgments in
which it clarified the implementation of previous judgments.

Contributors in this Yearbook grapple with issues such as the
relationship between the African Commission and the African Human
Rights Court (see the article by Yerima); the challenge of effective
implementation of the Court’s remedial orders (see the article by
Murray et al; and Nyman-Metcalf and Papageorgiou); and the tension
between regional specificity and universalism in the Court’s
jurisprudence (as reflected in the article by Ondo).

Three main themes are covered in this Yearbook: the norms and
standards that form the basis of the regional system; the institutions
that supervise these norms and standards, and make them part of
people’s lived realities; and the rights of women and children. A
number of the contributions deal with these issues in a cross-cutting
way, or place them in a broader context.

Here is a brief chronology of this first volume of the Yearbook: The
Yearbook was announced late in 2016, with a call for papers closing in
February 2017. The process was initiated under the complementarity
cooperation between the Commission and the Court, later joined by the
Children’s Committee. Initial ground-work was done by a team of
enthusiastic staff members of the three institutions (see the
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Acknowledgements). Specific mention should, however, be made of the
pivotal role of the Court, and in particular, Dr Horace Adjolohoun. The
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Advisory Board, and the Editorial Committee, spearheaded from the
Centre for Human Rights, Faculty of Law, University of Pretoria.
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develop full papers. These were subjected to a peer review process,
culminating in the papers selected and edited for this publication.

Frans Viljoen, for the Editorial Committee
November 2017
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Editorial

Ceci est le premier volume de I'Annuaire Africain des Droits de
['Homme. Des trois systémes régionaux des droits de 'homme, le
systéme Africain est le plus récent. La publication de cet Annuaire
marque un moment ou le systéme régional africain des droits de
'homme a atteint une certaine maturité. Rassemblant des
contributions portant sur les trois institutions composant le systéme
africain des droits de 'homme, IAnnuaire reflete également un
systeme de plus en plus cohérent. L’Annuaire vise a étre un forum de
réflexion analytique sur tous les aspects du systeme.

Dans la fratrie africaine des droits de 'homme, la Commission
africaine des droits de 'homme et des peuples (Commission africaine)
est I'ainée. La date du 2 novembre 2017 marque 30 ans depuis son
inauguration, en 1987. Opérant initialement a partir d’Addis-Abeba,
son siége s’est ensuite établi a Banjul, en Gambie, ou elle est toujours
basée. L'une des raisons du choix de la Gambie, a savoir la culture
démocratique symbolisée par le président Jawara, s’est édulcorée
quand il (le président Jawara) a été renversé par la force militaire en
1994. Le regne antidémocratique de son successeur (le président
Jammeh) a conduit a des appels persistants pour que le siege de la
Commission de Banjul soit déplacé de Banjul. Cependant, Jammeh a
été battu dans les urnes et s’est finalement retiré, faisant place & un
retour a la gouvernance démocratique sous le président Barrow en
2017. Cette ere tient la promesse de voir Banjul redevenir la figure de
proue des droits de 'homme en Afrique, comme elle 'était a I’époque de
la rédaction de la Charte africaine, ce qui a valu a cet instrument d’étre
baptisée ‘Charte de Banjul’.

Décrite par de nombreux commentateurs pionniers comme un
document voué a ’échec, grace au génie des membres successifs de la
Commission africaine, la Charte africaine des droits de ’homme et des
peuples (Charte africaine) a été interprétée de maniere téléologique et
dynamique. Certaines des plus grandes avancées et contributions de la
Commission résident dans les améliorations qu’elle a apportées a la
procédure de rapport des Etats, qui aboutit désormais
systématiquement a des observations finales exhaustives et
perspicaces; son initiative visant a établir une gamme de mécanismes
spéciaux pertinents et influents; les grandes améliorations progressives
dans la diffusion des informations pertinentes; I'expansion normative
de la Charte a travers des Résolutions, des Observations Générales et
d’autres normes juridiques non contraignantes; et la qualité et
Iinnovation de sa jurisprudence dans un certain nombre de
communications novatrices. La Commission a également contribué a
I'adoption du Protocole a la Charte africaine relatif aux droits des
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femmes en Afrique (Protocole relatif aux droits des femmes en
Afrique).

Un certain nombre de contributions contenus dans UAnnuaire
traitent des progres normatifs de la Commission africaine et d’autres
aspects de son mandat. Les dispositions du Protocole relatif aux droits
des femmes en Afrique procurent un terrain propice a ’analyse et la
discussion (voir par exemple les articles d'Anyangwe, Boshoff,
Chekeru-Radu, Zvobgo et Dziva, Erychalu et Durojaye, Guignard,
Owiso et Sefah, Oyugi et Rabenoro).

Le frere cadet est le Comité africain d'experts sur les droits et le
bien-étre de I'enfant (Comité africain des enfants). Ayant connu des
débuts laborieux, il a été considéré par beaucoup comme le fils adoptif
du systéme africain des droits de I'homme. Au moment de la
publication de cet Annuaire, 18 années se sont écoulées depuis 'entrée
en vigueur du traité que ce Comité supervise, la Charte africaine des
droits et du bien-étre de l'’enfant (Charte africaine des droits de
Penfant). Depuis son inauguration, le Comité est installé au siege de
I'UA a Addis-Abeba mais, au moment de cette publication, sa
relocalisation est en discussion. Il est juste d’affirmer que le Comité
africain des enfants est devenu un champion efficace et actif des droits
de I'enfant en Afrique, comme l'illustre I'article du Président actuel du
Comité, le Professeur Benyam Mezmur.

La soeur benjamine des trois institutions est la Cour africaine des
droits de ’homme et des peuples (Cour africaine des droits de
I'homme). A peine une décennie d’existence, avec son premier arrét
rendu en 2009, la Cour africaine des droits de ’homme a déja laissé sa
marque dans le domaine des droits de 'homme en Afrique. A 'heure ou
cet Annuaire est publié, onze décisions ont été rendues au fond,
concluant a des violations des droits de ’homme par les Etats: neuf
affaires soumises directement a la Cour (six affaires contre la Tanzanie,
deux contre le Burkina Faso et une contre la Cote d’Ivoire); et deux
affaires introduites par acces indirect, soumises par la Commission
africaine (Commission africaine (Saif Al-Islam Kadhafi) ¢ Libye et
Commission africaine (Ogiek) ¢ Kenya). En outre, la Cour a rendu un
certain nombre d’avis consultatifs ainsi que trois arréts dans lesquels
elle a clarifié la mise en ceuvre d’arréts antérieurs.

Les contributeurs a cet Annuaire se penchent sur des questions
telles que les relations entre la Commission africaine et la Cour
africaine des droits de 'homme (voir I’article de Yerima); les défis liés a
la mise en ceuvre effective des ordonnances de la Cour sur le fond (voir
larticle de Murray et al, et Nyman-Metcalf et Papageorgiou); et la
tension entre la spécificité régionale et l'universalisme dans la
jurisprudence de la Cour (comme le refléte I'article d'Ondo).

Trois thémes principaux sont couverts dans cet Annuaire: les
normes et standards qui constituent la base du systéeme régional; les
institutions qui supervisent ces normes et standards, et les intégrent
dans les réalités vécues des peuples; et les droits des femmes et des
enfants. Un certain nombre de contributions traitent de ces questions
de maniére transversale ou les placent dans un contexte plus large.
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Voici une breve chronologie de ce premier volume de 'Annuaire:
UAnnuaire a été annoncé a la fin de 'année 2016, avec un appel a
contributions ouvert jusqu’a février 2017. Le processus a été initié dans
le cadre des relations de complémentarité entre la Commission et la
Cour, rejointes ultérieurement par le Comité africain des enfants. Les
premiers travaux ont été effectués par une équipe de membres engagés
du personnel des trois institutions (voir les Remerciements). Il
convient toutefois de mentionner spécifiquement le role central de la
Cour, et en particulier du Dr Horace Adjolohoun. La suite du processus
a impliqué la participation consultative du Comité consultatif
international et du Comité de rédaction, ce dernier étant dirigé par le
Centre for Human Rights de la Faculté de droit de I'Université de
Pretoria. Suite a 'appel a contributions, un certain nombre d’auteurs
ont été invités a développer des articles entiers. Ceux-ci ont été soumis
a un processus d’évaluation par les pairs, aboutissant a des articles
sélectionnés et édités pour cette publication.

Frans Viljoen, au nom du Comité de rédaction
Novembre 2017
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ABSTRACT: Extrajudicial killing is a complex phenomenon covering various
types of unlawful homicide. When women are the targeted victims, it
constitutes an extreme form of gender violence This article explores rather
than describes the special factors that make women particularly vulnerable
to such killings. Its working hypothesis is that such killings are fairly
common, and that they thus warrant a qualitative, analytical and inductive
study aimed at contributing to the literature on violence against women,
particularly, and the right to life, generally. The theoretical and analytical
perspectives that inform identification of wvulnerability factors are
jurisprudence and legal theory, gender studies, and feminist scholarship.
The article argues that culture, tradition, socialisation, politico-socio-
economic factors, and the law in some instances, create an environment
favourable to the perception and treatment of women as subordinate to men,
and also foster a social milieu that lends itself to women’s vulnerability.
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1 INTRODUCTION: CONCEPT OF
‘EXTRAJUDICIAL KILLING’

There appears to be no internationally accepted definition of what
constitutes ‘extrajudicial, summary or arbitrary killings (or
executions). However, in international human rights law,
‘extrajudicial’ killings convey the associative meaning of ‘summary’ or
‘arbitrary’ killings. Those individual terms tend to be wused
conjunctively or as synonyms. The separate dictionary meaning of each
says little about the wide spectrum of killings and the real nature of the
issues in human rights law which the standard phrase ‘extrajudicial,
summary or arbitrary’ seeks to capture. Each of those terms signifies
not so much the method or nature of the killing but rather the character
of its unlawfulness. The phrase as now understood in international
human rights law and practice is less about the semantics of the
individual terms comprised in it. It is more about capturing ‘a range of
contexts in which killings have taken place in circumstances which
contravene international law and ... require a response’.!

The nature of extrajudicial killing is broad and all-encompassing.
‘Extrajudicial killing’ includes ‘any killing that violates international
human rights or humanitarian law’ such as ‘unlawful killing by the
police, deaths in military or civilian custody, killings of civilians in
armed conflict in violation of humanitarian law, and patterns of killings
by private individuals which are not adequately investigated and
prosecuted by the authorities’.? Any killing in these circumstances is
arbitrary even in a state that retains the death penalty. The reason is
that such Kkillings offend the narrowly-circumscribed scope of
application of the death penalty in relation to offences, persons and
procedure. There is thus a nexus between the question of extrajudicial
killings and the protection of the right to life.3

1 ‘Report of the United Nations Special Rapporteur on Extrajudicial, Summary or

Arbitrary Executions’ (2004), Doc. E/CN.4/2005/7, para 6.

2 ‘Report of the United Nations Special Rapporteur on Extrajudicial, Summary or
Arbitrary Executions: Mission to the USA’ (2009), Doc. A/HRC/11/2/Add.5, para 3.

3 Article 3 of the Universal Declaration of Human Rights; article 6 of the International
Covenant on Civil and Political Rights (ICCPR); article 4 of the African Charter on
Human and Peoples’ Rights; article 5 of the African Charter on the Rights and Welfare of
the Child; article 4 of the Protocol to the African Charter on Human and Peoples’ Rights
on the Rights of Women in Africa.
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Conceptually, extrajudicial killings of women are an extreme form
of violence against women in general. Such killings result from a
number of factors that predispose woman to that type of harm, a
violation usually perpetrated by a family member or an intimate
partner. The enabling factors of such killings include the culture of so-
called ‘honour’ killings by male family or community members of
women perceived to have brought ‘dishonour’ upon their natal family
or their community.4 They also include the ingrained suspicion, in
some rural communities, that elderly women are witches and so open
to mob accusation and killing in the interest of the community. Another
factor is the suspect patriarchal attitude in some settings that a woman
is man’s ‘possession’ and may be killed when she ‘provokes’ him
particularly by conduct that excites his sexual jealousy. In these cases,
the factors that induce killing are female-specific, the killing is
deliberate and takes place in an exclusive space. However, there is
another category of extrajudicial killings of women in which death
results from the perpetration of other forms of gender violence such as
sexual or non-sexual assault in intimate partner relationships. Killing
in those circumstances is not always understood as extrajudicial partly
because in many instances it is difficult to divorce it from domestic
violence. The proportion of the perpetration of each of these two
categories of extrajudicial killings of women as against the other is
difficult to ascertain because available homicide statistics make no such
differentiation.

2 LEGAL ACCOUNTABILITY OF THE STATE IN
THE CONTEXT OF EXTRAJUDICIAL
KILLINGS

In this section I consider in the broadest outline the standards, and the
behavioural and substantive rules, which may be invoked to hold the
state accountable in the context of extrajudicial killings. I also consider
the circumstances of state accountability in international human rights
law in the context of extrajudicial killings, a form of killing that is also a
violation of the right to life guaranteed under human rights
instruments. The discussion is framed around the conceptual
distinction between two broad categories of perpetrators of
extrajudicial killings, state and non-state actors. In the last part of this
section I broach the matter of statistics on female victims of
extrajudicial killings in Africa.

2.1 Standards and rules

The object of every treaty, including human rights treaties, is to create
and impose binding obligations on states that are party to it. Parties to

4 ‘Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary
Executions’, Doc A/71/372, 2 September 2016, para 99.
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the African Charter on Human and Peoples’ Rights (African Charter)
assume an obligation to give effect to the rights therein enshrined. By
becoming a party to that instrument a state ipso facto recognises the
rights in it and assumes a general obligation to adopt legislative or other
measures to give effect to those rights. Under article 1, State parties to
the Charter ‘recognise the rights, duties and freedoms enshrined in [it]
and ... undertake to adopt legislative or other measures to give effect to
them’.> The obligation under article 1 is complemented by another,
imposed in article 25 requiring State parties ‘to promote and ensure ...
respect’ of the rights in the Charter and ‘to see to it that the ... rights are
understood’. These broad obligations are absolute and immediate,
encompassing an obligation to recognise, an obligation to ado;())t
measures, and an obligation to promote and ensure respect of rights.

Formal recognition by the State is of practical importance for
effective implementation within the domestic sphere:

When a society recognises that a person has a right, it affirms, legitimates, and

justifies that entitlement, and incorporates and establishes it in the society’s system

of values, giving it important weight in competition with other social values.”
If a State is in breach of its obligation to recognise, that in itself would
be tantamount to a breach of the relevant provision of the Charter and
also a violation of the foundational principle of treaty law, pacta sunt
servanda, entitling any other State party to take action under article 47
or 49. Aggrieved individuals cannot file a complaint based only on
breach of that principle since they are not party to the treaty, and may
only file a complaint in those instances where the action or inaction of
the state party violates any of the rights guaranteed in the Charter.

A State party to the Charter is also under an obligation to adopt
such legislative or other measures as may be necessary to give effect to
the rights in the Charter. This means the State must develop and
enforce a national legal system and an appropriate national human
rights infrastructure that is protective of human rights and is adequate
to respond to claims of violation.

2.2 Killings by state actors

Extrajudicial killings by state actors may be clustered into three
groups,? namely, politically targeted killings, arbitrary application of

5 Likewise, under article 2 of the ICCPR, each State Party to the Covenant ‘undertakes

to respect and to ensure to all individuals within its territory and subject to its

jurisdiction the rights recognized in the ... Covenant’.

6 C Anyangwe ‘Obligations of States Parties to the African Charter on Human and

geoples’ Rights’ (1998) 10 African Journal of International and Comparative Law 625
29.

L Henkin The age of rights (1990) 44.

Anyangwe (n 6 above) 630.

Centre for Governance and Human Rights (CG & HR) ‘Unlawful killings in Africa’

(2014) 13 www.cghr.polis.cam.ac.uk (accessed 12 October 2016).
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the death penalty,'® and perpetration of killings by law enforcement
officials. This last group embraces killings perpetrated by the police or
by the military performing police function such as the killing of a
suspect during an encounter with law enforcement officials; killing of a
detainee by the police or prison guards (custodial death); and killing
during law enforcement operations resulting from the
disproportionate, unnecessary or excessive use of force and firearms in
contravention of international standards set out particularly in the
Basic Principles on the Use of Force and Firearms by Law Enforcement
Officials (1990).

In international human rights law, the protection of human rights
is primarily the responsibility of the State as the main actor in the
international and domestic planes. Any act, such as extrajudicial
killing, which violates international human rights law, is in principle
imputable to the State on the sufficient reasoning that the State failed
in its due diligence obligation. It does not matter whether the act is
done by a public official, or by persons who use their position of
authority, or by individuals acting in the capacity of an agent of the
State. In all cases of killing by State actors the State is held directly
responsible for the extrajudicial killing because the protection of
human rights, international and municipal, is primarily the
responsibility of the State as the main actor internally and externally.
Under human rights law the State is not only prohibited from directly
violating the right to life. It is also required to ensure the right to life and
must meet its due diligence obligations by taking appropriate measures
to deter, prevent, investigate, prosecute and punish perpetrators.

The State has positive obligations under international human rights
law to ensure that rights of individuals are fully protected against
violations by its agents. Failure to ensure the individual is not
arbitrarily deprived of his life as required by article 4 of the African
Charter will be tantamount to a violation of that right by the State. This
is so because in such a case the State is deemed to have permitted the
killing perpetrated by its agent or to have failed to take appropriate
measures or exercise due diligence to prevent, punish, investigate or
redress it. If any provision of a human rights treaty is broken,
responsibility follows. The violation of the treaty by the State is a breach
of the treaty and engages its responsibility. It is irrelevant whether the
violation is by the State as national policy or by officials acting under
cover of law or by persons for whose acts the State is responsible
because such acts have been encouraged or condoned by it.

2.3 Killings by non-state actors

The term ‘non-state actors’ includes corporations and non-
governmental organisations.” In the context of perpetrators of

0 C Anyangwe ‘Emerging African jurisprudence suggesting the desirability of the
abolition of capital punishment’ (2015) 23 African Journal of International and
Comparative Law 1.

11 P Alston (ed) Non-state actors and human rights (2002).
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extrajudicial killings it covers a wide range of actors clustered by the
Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions
(UN Special Rapporteur) into four general groups. One group consists
of private actors operating at the behest of the government or with its
knowledge or acquiescence such as government-created-and-
controlled paramilitary groups, vigilante groups, death squads, and
private militias sometimes directed to kill political opponents or critics.
The State has direct responsibility for the actions of these non-state
actors. A second group consists of private contractors such as military
security contractors, corporations and consultants engaged to perform
core state activities such as prisons management, law enforcement, and
interrogation of suspects. The State is also responsible for the actions of
these non-state actors.

A third set of persons consists of armed groups that are parties to
an armed conflict. The legal responsibility for any killings committed by
any of these non-state actors in violation of international humanitarian
law falls directly and squarely on the armed group concerned. A fourth
set of persons comprises individuals in intimate relationships and
individuals in organised or controlled groups such as criminal gangs,
mobs, and vigilantes. These may perpetrate gang murders, vigilante
murders, ‘honour killings’, or domestic violence killings. The
responsibility of the State is engaged in circumstances where these
types of killings are suggestive of a pattern and the response of the
government to them is inadequate or not forthcoming.'?

A simplified template proposed by another source identifies two
broad categories of killings by non-state actors: ‘conditioned homicide’
(killings by private individuals), and ‘mass actor killings’ (killings by
groups of persons).'3 ‘Conditioned homicide’ cases include death of an
intimate partner resulting from systematic domestic violence in
circumstances where the State has failed to act to remedy the
situation'#; ritual murders, especially of virgin girls, to harvest body
parts for profit and for use in rituals that supposedly confer wealth or
supernatural powers;*® witchcraft, ‘honour’, occult, and Albino
killings,'® and prejudice-induced killings such as xenophobic killings,
and killings of persons with a different sexual orientation or from an

12 ‘Report of the Special Rapporteur’ (2004) (n 1 above); ‘Report of the United Nations

Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions’ (2010), Doc. A/
HRC/14/24, paras 45-47.

13 CG & HR (n 9 above) 12.

4 B Meyersfeld Domestic violence and international law (2010) 111.

15 The New Age, 2 October 2015, 25, reported the ritual murder of a 13-year old girl in
Liberia, noting: ‘[Clases of ritual murders have been recorded in several African
countries, with body parts sometimes used in ceremonies believed to confer
supernatural powers. Children are particularly sought out as targets.’

16 The Mail & Guardian, 15-21 May 2015, 26, writes under the caption ‘Albinos fear
death as polls near’: ‘Thought to bring luck, people with albinism are hunted in Tanzania
— often by family members. ... Albino body parts are associated with good luck and, as
the country gears up for elections, the demand for good luck charms goes up. ... Tanzania
is thought to have one of the world’s largest populations of people with albinism, a
congenital disorder that robs skin, eyes and hair of pigmentation ... A complete set of
albino body parts — including all four limbs, genitals, ears, tongue and nose — can fetch
up to $75 000 ....
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ethnic minority. ‘Mass actor killings’ cover cases of vigilante killings;
killings by consultants or private security outfits engaged in core state
activities, killings by organised criminal gangs (militias, death squads,
pirates and drug or human traffickers), killings by terrorist groups, and
killings by rebels and insurgent groups in ungoverned spaces. It
appears to be the case that responsibility for killings by terrorist, rebel
and insurégent groups in ungoverned spaces is entirely that of the group
concerned.

International legal interpretation and norms now clearly define the
positive role and responsibility of the State in preventing abuses
perpetrated by non-state actors. Gone are the days when it could have
been said with confidence that human rights violations against
individuals could be committed only by States. A new awareness has
since developed that the individual needs to be protected against the
increasingly many and powerful non-state actors as well. The concept
of State responsibility has evolved to recognise that a State also has an
obligation to take preventive and punitive steps where human rights
violations by private actors occur. A scholar of note has pertinently
observed that ‘international law has achieved a major breakthrough by
holding the relevant governments liable in situations in which they
have not shown ‘due diligence’ in carrying out their own obligations to
investigate, prosecute, and punish those who commit such crimes’.'”

The State is of course not ordinarily responsible for human rights
abuses by private actors for, in many cases, the isolated killing of a
person by an individual will constitute a simple crime and not give rise
to any State responsibility. However, the State is required to ensure the
right to life. It must meet its due diligence obligations to take
appropriate measures to deter, prevent, investigate, prosecute and
punish perpetrators. The duty of the State extends to ensuring
protection against the risk of human rights violation by non-state actors
and to providing effective remedies to victims of violations, In
Carmichele v Minister of Safety and State Security & Another,'® the
South African Constitutional Court held the State liable for the brutal
attack of the appellant by the accused, an attempted-rapist who was
facing trial and had been released without bail. In Van Eerden v
Minister of Safety and State Security,'® the South African Supreme
Court of Appeal held the State accountable for the rape and robbery of
a 19-year old girl by a known dangerous criminal who had escaped from
police custody due to the negligent failure of the police to lock the
security gate.

Once a pattern of killings becomes clear in which the response of
the State is clearly inadequate, the State’s responsibility under
international human rights law becomes applicable on the good and
sufficient reasoning that through its inaction it makes itself complicit
and confers a degree of impunity upon the killers. Complicity by the

17 P Alston ‘Of witches and robots: the diverse challenges of responding to unlawful
killings in the twenty-first century’ (2011) 28 Macalester International 10.

8 5001 (4) SA 938 (CC).
19 2003 (1) SA 389 (SCA).
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State is established by showing that it condones a pattern of abuse
through pervasive non-action. Under these circumstances, therefore,
the State would be in breach of its international human rights
obligations. The act of the non-state actor being the act of a private
person is initially not directly imputable to the State. However, the act
does lead to international responsibility of the State under the rules of
international law not because of the act itself but because the State
failed in its due diligence obligation to prevent the violation or to
respond to it as required by human rights law.>°

In order to show that extrajudicial killing has been committed it is
not necessary, as in murder under municipal criminal law, to determine
the guilt of the non-state actor or his intention. Likewise, in mass-actor-
killing cases, it is not necessary to identify the actual specific individual
perpetrator by whose hand the victim met his death. It is sufficient
simply to demonstrate that public authorities have supported or
condoned or tolerated the violation of the right to life.?! Thus, although
an act by a private individual or a non-state actor would ordinarily not
be directly imputable to the State, it can nevertheless generate
responsibility of the State not because of the act itself, but either
because of lack of due diligence on its part to prevent the violation, or
because it did not take the necessary steps to provide the victims with
reparations. That is the tenor of the ruling of the African Commission
in Aminu v Nigeria; Social and Economic Rights Centre v Nigeria; and
Sudan Human Rights Organisation and Another v Sudan.?? This
jurisprudence is consistent with that of the Inter-American human
rights system.?3 It is also in line with the view articulated by the UN
Human Rights Committee and the UN Special Rapporteur.?4

2.4 Statistics

Extrajudicial killing of women is an extreme form of violence against
women by men or by other women. Estimating the actual occurrence of
this phenomenon is difficult in part because killings of this nature tend
to be statistically subsumed under the generic legal rubric of homicide
and is thus largely hidden. Potential sources of incidents involving the
killing of women are self-reports by family members, reports by friends
from phone-ins, records of social workers, and records of police and
health services. These sources may record the number of women who
have been murdered. But data from these sources would be problematic
where it does not reflect gender discrepancies or differentiate between

20 Valesquez Rodriguez v Honduras IACHR (29 July 1989) Ser C No 4.

21 Tradesmen v Colombia IACHR (2004) Ser C No 109.

22 Aminu v Nigeria (2000) AHRLR 258 (ACHPR 2000); Social and Economic Rights
Action Centre v Nigeria (2001) AHRLR 60 (ACHPR 2001); Sudan Human Rights
Organisation & Another v Sudan (2009) AHRLR 135 (ACHPR 2009).

23 Valesquez v Honduras (n 20 above); Tradesman v Colombia (n 21 above).

24 General Comment 31 of 26 May 2004; ‘Report of the Special Rapporteur’ 2004 (n 1
above) paras 72-73; ‘Report of the Special Rapporteur’ 2010 (n 12 above) paras 45-47;
‘Report of the Special Rapporteur on Violence against Women, its Causes and
Consequences’ (1996), Doc. E/CN.4/1996/53, para 30-33.
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deliberate extrajudicial killings and assaults resulting in unintended
deaths. Reports of the UN Special Rapporteur provide useful
information on the subject of extrajudicial killings generally. However,
they tend not to detail the specific problem of extrajudicial killings of
women.

The problem is not limited to cases of men killing women, denoted
in feminist literature as ‘femicide’, meaning ‘gender-motivated killings
founded on particular patriarchal beliefs about women, such as that
they are the possessions of men’.25 Feminists consider femicide an
extreme manifestation of male dominance and sexism as well as a form
of male control over women.?® The term also covers cases where
women kill men or other women.?” It is not possible to construct a
distinct profile or prototype of either the victim or the perpetrator in the
context of extrajudicial killings of women. However, anecdotal evidence
and occasional media reports suggest that women rather than men are
overwhelmingly the victims of gendered extrajudicial killings. In fact, a
2002 study conducted in South Africa concluded that men are four
times maqre likely to kill their female partners than the other way
around.?® Continent-wide statistics on extrajudicial killings specifically
are not available. Even at national level it is doubtful that law
enforcement agencies keep statistics on extrajudicial killings as such.

A 2014 general study on the subject by the Centre of Governance
and Human Rights in Cambridge University (CG & HR) provides some
useful data on unlawful killings taken from a number of sources, some
dependable, some not.? Extrapolating from that data, one notes that
an average of about 3 000 unlawful killings take place each year in
Africa. There were 128 623 persons who died in Africa in 2011 as a
result of interpersonal violence, compared with 486 493 persons
worldwide in the same year. In Sub-Sahara Africa, 15 796 people died
in 2011 of collective violence while 86 307 died worldwide in the same
year.

Drawing from various data sources, CG & HR estimates the 2013
homicide rate in Africa to be 11.4 per 100 000 (slightly over 110 killed
each year per one million people). That rate is double the global rate of
5.8 per 100 000. In Africa, the highest homicide rate in 2013 was in
Southern Africa (about 30 per 100,000), followed by West Africa
(about 16 per 100,000), East Africa (about 8 per 100,000), and North
Africa (about 3 per 100,000). These figures paint an interesting broad
picture of unlawful killings in Africa and give some general idea of the
phenomenon of extrajudicial killing in the continent. They are however
not current. More importantly, they are not disaggregated by gender

25 E Bonthuys & C Albertyn (eds) Gender, law and justice (2007) 339.

26 D Russel ‘Introduction: the politics of femicide’ in D Russell & R Harmes (eds)

Femicide in global perspectives.

27 S Mills ‘Intimate femicide and abused women who kill: a feminist legal perspective’

in Russell & Harmes (n 26 as above) 71.

28 L Vetten & C Ngwane I Love You to Destruction: Selected Preliminary Findings
om Five Year Analysis of Convictions and Sentences for Spousal Killings in Three

Y P g
Gauteng Courts (CSVR: Johannesburg 2003).

29 CG & HR (n 9 above) 6-8.
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and by categories of violent killings. They also do not deal with the
specific problem of women and extrajudicial killing in Africa.

3 FACTORS CONTRIBUTING TO
VULNERABILITY

The subject of extrajudicial killings is a worldwide and complex
problem that reveals a consistent pattern of violations of human rights.
In acknowledgement of this fact, the universal human rights system
established the thematic procedure known as Special Rapporteur on
Extrajudicial, Summary or Arbitrary Executions in 1982. The
procedure was established to undertake studies of the situation, paying
special attention to cases concerning children and women. For its part,
the African Commission on Human and Peoples’ Rights (African
Commission) in 2012 expanded the mandate of its Working Group on
the Death Penalty to include a focus on the problem of extrajudicial
killings in Africa. Extrajudicial killings of women undoubtedly take
place. However, its form, shape and magnitude still needs to be
researched. In this section I consider the factors that predispose women
to extrajudicial killings in Africa. In this regard, I hypothesise that
culture, tradition, socialisation, socio-economic and political contexts,
and the dual or plural legal dynamics prevailing in African countries, all
conspire to create an environment in which women are treated as
subordinate to men. These factors constitute the backdrop and provide
ic(hﬁ social environment that make women vulnerable to extrajudicial
illings.

The theoretical and analytical perspectives that inform the
identification of these factors are feminist scholarship,3° gender
studies, and jurisprudence and legal theory which is a study of political
theories with legal implications. Many feminist jurists have over the
years argued that patriarchy3' is at the root of the subordination of
women to men and the unequal power relations between both.32 They
posit that gender roles are socially constructed, and that patriarchy and
gender roles can therefore be socially deconstructed.33 Unequal gender
relations in African societies are rooted in socially-defined roles of men

30 Feminism is a term coined by women’s movement to signify the revolutionary
changes it advocates to the status of women in society.

31 Patriarchy is the term coined by feminists to describe the social structures which
allow men to dominate women, that is, the pervasive dominance, in and of society, by
the male hierarchy. See Bonthuys & Albertyn (n 25 above) p. 19; A van Blerk
Jurisprudence — an introduction (1998) 171.

32 K Bartlett & R Kennedy (eds) Feminist legal theory: readings in law and gender
(1991); J Rifkin ‘Toward a theory of law and patriarchy’ (1988) 3 Harvard Women’s Law
Journal 3; C MacKinnon ‘Difference and dominance’ in C MacKinnon (ed) Feminism
unmodified: discourses on life and law (1987) 32.

33 K Bartlett ‘Feminist legal methods’ (1990) 103 Harvard Law Review 829; L Finley
‘Breaking women’s silence in law: the dilemma of the gendered nature of legal reasoning’
(1989) 64 Notre Dame Law Review 886; S Okin ‘Is multiculturalism bad for women?’ in
J Cohen, J Howard & MC Nussbaum (eds) Is multiculturalism bad for women? (1999);
J Oloka-Onyango & S Tamale ‘The personal is political, or why women’s rights are
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and women. Prevailing unequal power relations between both sexes
constitute the backdrop that makes women vulnerable to extrajudicial
killings.

In considering the factors that make women peculiarly vulnerable
to extrajudicial killings I note in passing the difference between ‘factors’
and ‘causes’. ‘Cause’ is the immediate reason; ‘factor’ is the enabler. In
legal parlance, cause is the causa causans, and factor the causa sine
qua non. In the context of our subject, the extrajudicial killing of
women encompasses killing within intimate social settings, the cause of
which could, for example, be that family honour is at stake. Feminists
do not only condemn violence against women in the private realm; they
also link this abuse to violence against women perpetrated by the
State.34 Killing in these circumstances is conceptualised as the most
extreme form of violence against women. Literature shows that the
contributory factors to this form of violence as well as to violence
against women in general, fall within three broad categories, namely,
socialisation, harmful cultural practices, and inadequate legal
protection.

3.1  Socialisation

Feminists subscribe to the view by Simone de Beauvoir that women are
socialised or acculturated into becoming what society dictates.35
Socialisation is a socially learnt behaviour from childhood whereby an
individual internalises and deeply embeds attitudes and adopts
particular roles as instructed by society. Agents of socialisation include
faith based organisations which play a key role in the propagation of
gender imbalances that are constructed through teachings. For
example, Christian teachings on gender relations, like the teachings of
African custom, advocate divinely sanctioned male headship of the
family and the subordination of the wife.3% These teachings help to
reinforce traditional stereotypes. The Apostle Paul in 1 Timothy 2:9-14
directs Christian women to ‘wear proper clothes that show respect and
self-control, not using braided hair or gold or pearls or expensive
clothes’. He instructs them to ‘learn by listening quietly and being ready
to cooperate in everything’. He states that he does ‘not allow a woman
to teach or to have authority over a man, but to listen quietly, because
Adam was formed first and then Eve. And Adam was not tricked, but
the woman was tricked and became a sinner’. Islamic teachings also
propagate a like doctrine of female subordination and submissiveness
to men.

indeed human rights: an African perspective on international feminism’ (1995) 17
Human Rights Quarterly 691; C Smart ‘Feminism and law: some problems of analysis
and strategy’ (1986) 14 International Journal of the Sociology of Law 110; C Littleton
‘Reconstructing sex and equality’ (1987) 75 California Law Review 1274.

34 S McKay ‘Rape and incest in a violent male society’ (1985) Fortnight Magazine, 27
May 1985, 9.

35 The second sex, 1949 (reprinted 1961).

36 WLSA Multiple jeopardy: domestic violence and women’s search for justice in
Swaziland (WLSA: Mbabane 2001) 73.
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Religion thus promotes the idea that the woman must be docile,
obedient, submissive and subordinate to the man ‘as head of the
family’, and that she must avoid tempting him by exposing her body,
something that makes no sense in traditional African contexts where
both men and women are thinly accoutred. There are instances where
the rapist’s defence consists in blaming the woman for the rape
perpetrated on her, arguing that she tempted him by the ‘indecent’ way
she dressed. To ‘protect’ the man from such wily temptation it appears
that some Islam teachings ordain that the woman must cover herself
from head to toe, including her eyes since she is capable of
communicating amorous messages even with her eyes.

Most socialised behaviour is institutionalised through patriarchy.
For example, some women appear to have been socialised into thinking
that they have to be looked after and be kept by men, even if they earn
an income. Some women also appear to have been socialised to think
and to believe that their proper place is at home, bearing children,
doing house chores, cooking, looking after the children and the men,
and being accommodative of her in-laws in all circumstances.
Socialisation in a patriarchal society includes the cultural instruction
that men are superior to women. This socially defined status of
inferiority and subordination of women to men has ultimately been
internalised by some women and is deeply embedded in their minds.

The attitude of male dominance and female submissiveness creates
a situation whereby the man feels entitled to ‘discipline’ his ‘stubborn’
female partner in order to ‘put her in her place’. This form of
socialisation contributes to violence against women, including
instances of perpetration of femicide. The unequal power relationship
between men and women manifests itself in male dominance and
female subordination. This provides the setting within which the man
considers that he has the right, as a male, to coerce his ‘stubborn,
strong-headed, independent-minded and nagging’ woman to
submission through various violent acts, including killing in some
instances.3”

In a patriarchal society, patrilineal descent recognises
consanguinity among males as more important than relations through
affinity.3® Some African societies have the matrilineal and matrilocal
systems of kinship arrangements. Under such arrangements the
husband is generally in a position of dependence upon his wife’s family
and, the children of marriages in such systems tend to look upon their
maternal uncles as more important than their fathers.3% But that is
exceptional.

The social organisations in most African societies have a kinship
system that is patrilineal and patriarchal. Under that system women
move to their husbands’ home upon marriage. The husband’s family
assumes total responsibility over her by providing for her material and
emotional needs. This sounds good. But, in reality, the migration of the

37 Okin (n 33 above).
38 WLSA (n 36 above) 34.
39 TO Elias The nature of African customary law (1956) 101.
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woman to the man’s family creates a huge problem of belonging and

identity for her. Upon being given away into marriage, the woman finds

herself ‘caught in-between’ two families, her marital family and her

}1ata_l1 family. The paradox is that henceforth she fully belongs to neither
amily.

On the one hand, she is not integrated into her marital family. She
is no doubt part and parcel of her nuclear family. But she is
inconsequential in relation to her husband’s extended family. She does
not fully belong there because she is linked to that family only by mere
affinity and not by blood. Precisely because of that, when her husband
dies her in-laws move in and grab the household items, considered as
belonging to the deceased. Female migration or patrilocality in effect
transforms the woman into an ‘outsider’ in her matrimonial home. Her
marital affairs become subject to interference by her in-laws. This often
leads to misunderstandings and conflicts between husband and wife,
and between wife and in-laws particularly mother-in-law and sister-in-
law. These clashes often arise over attempts to control her reproductive
capacity (she must have children or so many children or at least one
male child), over attempts by her in-laws to have unhindered access to
her home, over family finances, and over household property which
sisters-in-law quickly grab upon the death of their brother.4°

On the other hand, the married woman also ceases to belong fully
to her natal family. Before her marriage she was in fact regarded as a
temporary family member destined to marry, leave her natal family and
join that of her husband. When she marries she thus becomes
something of an ‘outsider’ in relation to her natal family. It is generally
considered culturally shameful to accept her back when her marriage
fails or when she seeks to escape domestic violence. Partly for this
reason, and partly in the interest of the children she may have had with
her husband, many women endure hardship and violence in their
marriage rather than seek refuge in their natal family. This unavoidable
situation in which the married woman finds herself in a patriarchal
society traps her in a setting in which she may easily be killed by her
own husband or become victim of ‘honour killing’ by a member of her
own family.

3.2 Cultural practices

Culturally, sub-Sahara Africa is largely homogeneous although some
variations exist in the practice of specific customs. Also, since the
African society is by and large patriarchal, power is vested in men who,
as a result, have control over women and dominate them in all spheres
of life, private and public. As a consequence of these cultural dictates,
women lack autonomy and cannot therefore make independent

40 J Mvula-Mwenda ‘Property-grabbing under African customary law: repugnant to
natural justice, equity and good conscience, yet a troubling reality’ (2005) 37 George
Washington International Law Review 949; WLSA (n 36 above) 77; E Stanko Intimate
intrusions: women’s experiences of male violence (1985).
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decisions or access resources such as land, movable property, and
money in their own right.

In some cases, culture condones wife-beating as a disciplinary
measure against an ‘erring’ wife. Wife-assault sometimes results in
death. This very controversial culture and condoned social habit,
perpetuates the problem of killing in intimate settings. There are other
cultural practices which are arguably harmful under human rights law
and which are considered a further manifestation of the subjugation
and objectification of women. Polygamy; sororate or levirate
marriages; bride price; sexual cleansing; widow inheritance; labia
elongation;* female genital mutilation (FGM);** and property-
grabbing®® are considered forms of violence against women and a
threat to their liberty and security alongside male-child preference
which is informed by the notion that male children remain in their natal
family and perpetuate the family name and lineage.

These cultural practices further reinforce male dominance and the
treatment of women in certain instances as ‘property’ that could
become expendable. Women’s unenviable inferior status and position
is compounded by the fact that in many contexts she has to acquiesce in
customary practices such as sororate, levirate, widow-inheritance,
sexual cleansing, and polygamy. This appears to be the case in some
countries in west, middle and east Africa. A woman who finds herself in
any of these situations or who is childless (even where it is not
demonstrated that the fault is from her) suffers mental anguish, low
self-esteem, and blames herself. She becomes vulnerable to further
abuse, including killing on suspicion of being a witch who offers her
children in vitro to or has entered into a pact with occult forces in
exchange for the art of wizardry.

Many scholars of African customary jurisprudence have argued
that the institution of ‘bride price’ does not signify the purchase of the
bride and ‘cannot be regarded in the same way as the rationalistic
purchase of a commodity’.44 The reality is that it is generally
understood as the latter and, in practice, it tends to promote the
perception and treatment of women as merchandise traded for money
or money’s worth, usually stock. In some settings men argue that
payment of bride price means they have ‘bought’ their wives. They then
use this argument to justify demands for wifely obedience or even

41 K Mwenda ‘Labia elongation under African customary law: a violation of women’s
rights?’ (2006) 10 International Journal of Human Rights 341; M Gelfand ‘Gross
enlargement of the labia minora in an African female’ (1973) 19 Central African Journal
of Medicine 101; J Williams ‘Labia elongation in the Shona’ (1969) 15 Central African
Journal of Medicine 165.

42 Okin (n 33 above); M Brady ‘Female genital mutilation: complications and risk of
HIV transmission’ (1999) 13 (12) AIDS Patient Care and Standards 709.

43 Mvula-Mwenda (n 40 above) 1; K Mwenda ‘Can secret trusts survive property-
grabbing?’ in KK Mwenda & DA Ailola (eds) Frontiers of legal knowledge: business and
economic law in context (2003) 414.

44 RC Thurnwald Black and white in East Africa (1935), cited with approval by Elias (n
39 above) 100.
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domestic violence.4> This social attitude compromises the woman’s
right to make independent decisions and to exercise control over her
sexuality and her reproductive capacity. After a critical study of that
institution, feminist literature is unanimous that dowry or bride price is
oppressive because it positions women in an oppressive institution
((tl)owry4/6bride price) and is an enabler of women’s vulnerability to
abuse.

A significant negative effect of bride price is that it entrenches the
inequality between men and women. Even in the context of marriage,
some women enter into it as an unequal and dependent partner who is
assumed to be physically weak. Another negative effect of bride price is
that in some cases it reduces the woman in the eyes of the man to an
object. This objectification of women predisposes them to violence by
men, including killing. This is especially so when women are objectified
as ‘sex pets’ in pornographic and prostitution settings, as sex slaves, or
as subjects of human trafficking. However, it has been argued that
claims of increase vulnerability because of the payment of bride price
have not always been substantiated by research4” and that there is no
necessary correlation between domestic violence and bride price.4

3.3 Inadequate legal, social, political, and economic
protection

To a large extent, statutory and customary law inhibit women’s access
to certain essential resources and to public office. It also nurtures in
some ways the fertile ground for social attitudes and behaviours that
are oppressive to women in many settings. Land in Africa continues to
be an important resource upon which the State’s agricultural and
subsistence-based economy depends. But it is difficult for women in
some countries, particularly under customary land law tenure systems,
to access land in their own right. In Swaziland, for example, a woman
can access land use only through a male relative. This is not only a
major contributing factor to poverty,49 especially among rural women,
it also increases women’s vulnerability to violence and deprivation.
Lack of control over resources by women generates a culture of
economic dependence on men. This situation further exposes women to
poverty and to risks of fatal assault.

45 T Bennet Customary law in South Africa (2004) 235; E Curran & E Bonthuys
‘Customary law and domestic violence in rural South African communities’ (2005) 21
South African Journal on Human Rights 607 617.

46 MR Cutrufelli Women of Africa: roots of oppression (1983); M Hay & S Stichter
(eds) African women south of the Sahara (1984); Okin (n 33 above).

47 Bonthuys & Albertyn (n 25 above) 176.

48 L Mbatha The content and implementation of the Recognition of Customary
Marriages Act 120, 1998: a social and legal analysis (unpublished LLM dissertation:
Wits University 2006) paragraph 3.5.2 cited in Bonthuys & Albertyn (n 25 above) 176.
49 JC Mubangizi ‘An African perspective on some gender-related cultural practices that
violate human rights and perpetuate women’s poverty’ (2016) 47 Journal of Social
Sciences 68-78.
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In some cases, the law does not speak clearly when it comes to
women’s entitlement to land ownership, marital property, and
succession.>® Sometimes also the law leaves a lot to be desired on issues
such as rape, abortion, sexual harassment in the work place, gender
discrimination in recruitment and promotion, access to certain jobs
and public offices, discrimination in pay, and fully paid maternity
leave.5! The legal system either ignores or does not adequately deal with
certain types of killings such as intimate and ‘honour’ killings, or
domestic violence in general.5® The legal system appears to accept a
‘defence’ of custom in these cases. It thus indirectly encourages the
perpetration of these extreme forms of violence against women.
Establishing an adequate gender-sensitive legal environment is critical
in safeguarding the rights of women, protecting them from violence,
and ensuring that justice mechanisms are accessible to them and assist
families whose female relatives have been killed.53 The Banjul
Declaration of the 59th ordinary session of the African Commission, in
March 2017, under the theme ‘Women’s Rights: Our Collective
Responsibility’ recommends in paragraph 64 that ‘States should review
the measures in place, or that are being undertaken, to combat
extrajudicial killings to include domestic violence and all other forms of
violence that result in the death of women’.>* The current Special
Rapporteur, Agnes Callamard, recommends in her 2017 report that
States should eliminate laws that support patriarchal oppression and
also publish data on femicides.>>

Since 2003, a number of African countries have taken legislative
measures to address a number of gender-related issues.>® Sierra
Leone’s Registration of Customary Marriage and Divorce Act 2012 and
Malawi’s Marriage, Divorce and Family Relations Act 2015, for
example, prescribe 18 years as the minimum age for contracting any
form of marriage. Additionally, Malawi’s Gender Equality Act 2013
prohibits discrimination against women, outlaws sexual harassment,
and prohibits harmful social, cultural or religious practices. The
country’s Penal Code and Domestic Violence Act 2010 criminalise
sexual violence against women. Mozambique’s Penal Code 2014
criminalises marital rape and removes the immunity from prosecution
hitherto enjoyed by a rapist who marries his rape victim.

50 Bonthuys & Albertyn (n 25 above) 201-202.

51 As above 244-294.

52 As above 335.

53 United Nations Strategies for confronting domestic violence: a resource manual
(New York 1993); World Health Organisation Violence against women, family and
reproductive health (1997).

54 Available at www.achpr.org/instruments/banjul-declaration (accessed
22 September 2017).

55 ‘Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions
(Gender-sensitive approach to arbitrary killings)’ UN Doc. A/HRC/35/23, 6 June 2017.
56 ‘Report of the African Human Rights Commission’s Special Rapporteur on the
Rights of Women in Africa: Status of Implementation of the Protocol to the African
Charter on Human and Peoples’ Rights on the Rights of Women in Africa’, 66th Meeting
of the Commission on the Status of Women, 18 March 2016, New York.
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Violence against women has also come under the radar of a number
of countries. Benin’s Prevention and Repression of Violence against
Women Act 2011 gives women protection against domestic violence,
FGM, forced marriages and other traditional harmful practices against
women. In Guinea Bissau and Angola, the Domestic Violence Act 2011
criminalises domestic violence as a public offence reportable to the
police by anyone. Liberia’s Rape Amendment Act raises the age of
statutory rape to 18 years and expands the definition of rape to include
sodomy rape and rape by instrumentality, thereby making rape gender-
neutral so that a woman can also be criminally liable for perpetrating
rape upon a man or another woman. Namibia’s Combating of Domestic
Violence Act 2003 broadly defines domestic violence to embrace
physical, sexual, economic, verbal, emotional and psychological
violence, intimidation and harassment. The Act defines rape as the
intentional commission of a sexual act under coercive circumstances,
a}rlld removes marriage or other relationship as a defence to a rape
charge.

In 2011 Guinea Bissau passed a law banning FGM. Ghana’s
Criminal Code Amendment Law 2012 punishes perpetrator and
accomplice of female circumcision. In 2015 The Gambia enacted a law
criminalising female genital circumcision. Malawi’s Deceased Estates
(Wills, Inheritance and Protection) Act 2011 repeals the earlier
contentious law on the subject and addresses the predicament of
widows and children regarding the administration of deceased estates.

These legislative measures taken in the several countries appear to
be based on the belief that fear of prosecution and imprisonment would
deter some forms of violence against women. But it is doubtful that
these measures in and by themselves sufficiently address the issue of
extrajudicial killings of women in the context of intimate partner
relations. Further, domestic violence statutes deal with only aspects of
domestic violence and, arguably, problems of extrajudicial killings that
are merely consequential to other forms of violence. The statutes are
likely to be of little help in cases of purposive extrajudicial killings of
women. In South Africa, at least, feminists argue that the law has not
made the link between the law’s protection of women and the court’s
treatment of perpetrators of gender violence. They contend that
femicide is usually the tragic fate of an abused woman who has been
trapped in a dangerous relationship and whom the law was unable to
protect, and that the courts often treat such killings leniently.5”

Most African countries have at least two systems of law, statutory
and customary (defined in some countries as including Muslim law).
Problems, especially in personal law matters, often emerge due to the
co-existence and operation side by side of both systems.5® Conflicts and

57 J Fedler et al ‘Beyond the facelift: the legal system’s need for a change of heart’ in
Y Park et al (eds) Reclaiming women’s spaces: new perspectives on violence against
women and sheltering in South Africa (NISAA Institute for Women’s Development:
Johannesburg 2000) 135.

58 C Anyangwe ‘The withering away of African indigenous law and judicial system’
(1998) Zambia Law Journal, Special Edition 46; J Stewart & A Armstrong (eds) The
legal situation of women in Southern Africa (University of Zimbabwe: Harare 1990).
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contradictions often occur between the two laws, posing a big challenge
when seeking justice. In some countries, a valid marriage can be
contracted either under the received law (civil marriage) or under
customary law (customary marriage). A civil marriage is monogamous;
a customary marriage is potentially polygamous. Under either system,
marital power is exercised by the husband. In the case of a customary
marriage that power is additionally exercised by the wife’s in-laws.

Some African couples tend to contract two forms of marriage, one
under the civil system, and another under the customary system5°
which is seen as situating them culturally and identity-wise. A dual
marriage complicates matters. It impacts negatively on the rights of the
woman as it makes it difficult to determine which law governs the
marriage or aspects of it. Besides, the protection afforded by one type of
marriage is likely to be compromised by the other. The existence of a
multiple or plural legal system (statutory law, common law, different
versions of customary law, and religious law) is a further complicating
factor because of the existence of recognised parallel adjudicating
structures. For example, in a number of West African communities the
‘family meeting’ or so-called ‘family court’ plays a critical role in the
resolution of family disputes. The ‘meeting’ or ‘court’ may decree its
own norms to be obeyed with sanctions in the event of transgression.
The usual sanctions for transgression include denial of access to
economic resources, denial of moral and spiritual support and, in
extreme cases, ostracism or death. It follows that owing to their
disempowered status women are unlikely to disobey their marital
family and run the risk of forfeiting access to essential resources for
survival or the risk of ostracism or death.®

Since patriarchal culture socialises men to be dominant and women
to be submissive, the extrajudicial killing of a woman may be
consequential to other forms of violence such as multiple or gang rape,
‘rape by instrumentality’ or physical assault. Criminal law regards the
intentional killing of another as the most serious crime against the
person because such deprivation of life violates the sanctity of human
life protected by law. The penalty for murder, depending on the
circumstances of the deed, may range from a long term of
imprisonment to life imprisonment, and even the death sentence in
States that still retain the death penalty. However, a person prosecuted
for murder can be found guilty of manslaughter (culpable homicide) if
he had no intention to kill or if he successfully pleads provocation. Case
law shows that the murder of a woman by her intimate partner tends be
treated leniently. Sentences are often light and not reflective of the
gravity of the crime committed.

In the much televised South African case of S v Oscar Pistorius,®*
the accused was convicted of the murder of his girlfriend with whom he
was living. But he got off with only six years’ imprisonment, and was

59 C Himonga et al (eds) African customary law (2014) 83.
60 WLSA (n 36 above) 39.

61 Unreported. Trial began in March 2014, was concluded in 2015 but the appeal had
still not been finally disposed as of July 2017.
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eligible for parole after serving onlz three years in jail. In another South
African case, S v Shrien Dewant,®? the newly married wife of a British
businessman, the accused, was murdered in Kayelisha Township in
Cape Town by confessed killers who testified in court that they had been
hired by the accused to do the job. This testimony notwithstanding, the
court ruled that there was lack of positive evidence linking the accused
to the murder and accordingly acquitted him. Interestingly, Pistorius
and Dewant were decided by female H1§h Court Judges. The older
cases betray a similar judicial leniency.®3 In S v Ramontoedi,®* the
accused shot his wife in the courtroom where she had gone to seek child
maintenance. The judge accepted his plea of provocation based on his
wife’s alleged infidelity and sentenced him to three years’ correctional
supervision. In S v Arnold,%> the 41 year old accused who was
infatuated with his 21 year old attractive wife shot and killed her and
pleaded provocation. The provoking act was that the deceased bent
forward displaying her bare breasts to him and indicated that she
wished to return to her work as a stripper. The trial judge acquitted him
on the grounds of temporary non-pathological criminal 1nca%ac1ty
caused by severe emotional stress and provocation. In S v di Blasi,° the
accused sought out his wife and shot and killed her followmg her
decision to divorce him after he had assaulted her several times and
also attempted to kill her. The lower court gave him four years, holding
that the accused’s criminal capacity was diminished as a result of his
feelings of anger, humiliation and bitterness. The appellate court found
the sentence to be inappropriate and increased the sentence to 15 years.

Courts are generally perceived, at least by women, to be insensitive
when adjudicating cases involving deadly assault on women. A 2003
report sketches some of the pertinent issues:

Women who suffer abuse at the hands of the deceased are severely disempowered

by the deceased. They are fearful of the abuser, knowing he is capable of harming

them at will. The sheer size of differential between the woman and her abuser and
the socialisation differences between them impact on her fear of her abuser and her
feelings of helplessness. All of these factors keep many women from acting in the
heat of passion that typically mitigates men’s sentences. Yet, the courts are only
willing to understand what are typically men’s responses to emotional stress and
provocation. ... Women who kill their abusers in non-confrontational situations
have great difficulty accessing crlmlnal defences to murder. These findings suggest
that courts do not understand women’s experiences with violence and the effect of
abuse on them.®”
It is believed that in cases of that nature judges tend to convict and
sentence for mere assault rather than for the very serious crime of
murder. It is also believed that judges tend to refrain from passing the
fully-deserved sentence against convicted males who Kkill their female
partners presumably because judges have been socialised to believe

62 CC15/2014) [2014] ZAWCHC 188 (8 December 2014).
63 Bronthuys & Albertyn (n 25 above) 340-341.

64 1996 WLD Case No. 199/96, unreported.

65 19853 SA 256 (C).

66 1996 1 SACR1 (SCA).

67 H Ludsin ‘South African criminal law and battered women who kill: discussion
document 2’ (CSVR: Johannesburg 2003) 61 www.csvr.org.za/docs/gender/
southafricancriminal2.pdf (accessed 13 October 2017).
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that the man has the cultural right to chastise his female partner.
Judges are also criticised for betraying ‘gender bias, stereotypes of men
as emotional victims of women’s sexual prowess’.68 In some countries,
a man who rapes a woman is granted immunity from prosecution if he
marries the rape victim. This adds to the woman’s tribulations because
she submits to the rape-induced marriage because of the shame and
reproach of rape and has to endure the company of the man who
violated her in the first place.

Some other countries still exempt rape within marriage from the
ambit of the criminal law. Matrimonial rape often occurs when a man
forcefully demands ‘conjugal right to sex’. In some cases, refusal of sex
provides an excuse for the man to assault or even kill the woman. If she
declines sex and he forcibly tries to get it and she reacts by assaulting
him in self-defence, killing him, if necessary, the court of law and of
public opinion tend to ignore the plea of self-defence and to show her
little mercy. Sometimes killing of the woman happens when the woman
claims her ‘conjugal right to sex’ from her man. A woman who shows
that she desires or enjoys sex is considered not a model wife or partner.
She is called a prostitute and accused of infidelity. In some instances,
she could be battered and even killed on that account.

Politically, women still do not feature very prominently in the
public domain. Women have limited access to public office and limited
political representation at all levels of governance. What this means is
that women are still not in a position to significantly influence
important legislation and State policy in their favour. Business-wise,
women are also not many in the boardrooms.

It is a sociological fact that generally, women continue to have
limited access to capital and economic opportunities. The economic
circumstances in which a woman finds herself could result in domestic
conflicts, leading to assault and even murder by her partner. Cases are
known where an economically independent and assertive woman is
verbally, emotionally or physically abused by her partner because the
man feels that her financial independence ‘disempowers’ him. Such a
woman is easily accused by her partner of being insolent, arrogant,
disrespectful and domineering. Ironically, a woman who, career-wise
and economically, is in a more powerful position than her partner, is
more likely to be physically abused by him. This is done supposedly ‘to
put the woman in her place’ and to make it clear that he is the man of
the house or in the relationship. Interestingly, the collective perception
of a man married to a strong woman is that he is a henpecked husband,
is controlled by her, and is hanging on her apron string. This ‘deflation’
of the man’s ego leads to insecurity and to an inferiority complex,
driving him to become aggressive. Some men tend to marry down
precisely for fear of ‘disempowered’ by a professionally and
economically stronger woman. In the same way, most women tend to
marry upwards because they have been socialised to view the man as
the ‘master’ and bread-winner in the home.

68 Bonthuys & Albertyn (n 25 above) 340.
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In the area of formal employment, because of gender imbalances,
women are more disadvantaged than their male counterparts because
they constitute, generally speaking, a minority of the workforce. Since
women face multiple hurdles to formal employment, they dominate the
challenging informal sector as street or market vendors. The earnings
of women are generally lower than those of their male counterparts
owing to the nature of the jobs that they do. These jobs offer no income
security. As a result, women generally tend to be economically
dependent on their partners who, invariably, seem to be in more secure
employment. Problems faced by women in the labour sector include
wage discrimination; access to largely low-income earning positions
such as cleaners, maids, secretaries, waitresses, receptionists, and so
on; non-payment of full maternity leave pay; and the unceremonious
replacement of women who take maternity leave beyond a certain
number of weeks.

4 CONCLUSION

Women are victims of gender based violence, including in some cases
extrajudicial killings, due to several contributing factors, the overriding
ones being socialisation and patriarchy. Certain cultural practices as
well as the social, economic and political make-up of the African society
serve to entrench the subordination of women to the power and
authority of men, rendering women vulnerable to violence. The
coexistence of two or more systems of law, sometimes with
incompatible norms and philosophies of law, produces enormous
challenges in certain instances. The justice system is not always an
adequate and enabling environment that is sensitive to the protection
of women against all forms of violence. Changes in attitudes and in the
law would certainly improve the problem of vulnerability of women to
extrajudicial killings.

Tackling this problem requires first and foremost political will on
the part of African governments. It requires that men and women
develop the willingness to address the problem. The key lies in
educating and empowering women to be independent, to be
responsible for their own lives and to take the lead in their own
‘emancipation’ by deconstructing narratives, customs, practices, laws
and institutions that lead to the subordination of women and that
facilitate violence of any kind against women. It is crucial to have the
active involvement of socialisation agents (families, schools, media,
faith organisations, and traditional structures) in deconstructing every
harmful and socialisation narrative.

There are credible measures that governments in Africa can adopt
to address the problem under consideration. These include: adopting
best practices from countries that have dealt decisively with the
problem; fostering a climate of non-discriminatory legal accountability
for all killings; identifying and abolishing through law and other
measures all harmful cultural practices; encouraging women to take the
lead in the fight against gender based violence; initiating educational
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and socio-economic advancement programmes designed to educate
and uplift especially people in communities where this evil is prevalent.

Accompanying legislative measures should aim at strengthening
existing laws on violence against women by: providing appropriate and
appropriately applied penalties for perpetrators; protecting and
empowering women; identifying and removing all forms of
discrimination against women; amending the criminal law and
procedure by removing gender bias embedded in the law; ensuring
access to the courts, fairness and justice to the parties; giving families
of victims effective access to counselling, restitution, reparation and
other forms of just and equitable remedies. On the whole, the State and
other relevant actors should undertake educational activities and
programmes to prevent the perpetration of gender violence, including
its extreme form, extrajudicial killing of women.
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1 INTRODUCTION

Climate change is a phenomenon that results from increased
greenhouse gasses being released through the burning of wood and
fossil fuels, which results in more heat being trapped into the
atmosphere.! The consequences include increased flooding and
drought as rainfall patterns shift and become less predictable, a rise in
sea levels as a result of melting ice in the polar regions as well as
increased natural disasters, biodiversity destruction and spread of
disease resulting from warming temperatures on land and sea. The
impact of these consequences on humans include food insecurity where
more erratic rainfall combined with higher or lower temperatures
result in less crops being produced, water shortages as a result of
increased drought, often together with flash floods and other natural
disasters and a heightened risk of displacement and migration as some
areas become uninhabitable.? Certain illnesses are also becoming more
widespread as a result of a changing climate.3 As temperatures
increase, malaria is spreading into the higher and previously colder
regions of East and Southern Africa.4 The prevalence of water-borne
diseases such as hepatitis E, cholera, diarrhoea and parasitic infections

! The Inter-governmental Panel on Climate Change, the most authoritative body on

climate science in its Fifth Assessment Report found that it is beyond reasonable doubt
that climate change is taking place and that there is a 95per cent chance that it is as a
result of human activities. IPCC ‘Climate Change 2014: Synthesis Report’ (2014)
Contribution of Working Groups I, II and III to the Fifth Assessment Report of the
Intergovernmental Panel on Climate Change.

2 JJ Romm ‘Present and future climate realities for children’ in UNICEF (ed) The
challenge of climate change: children on the front line (2014) 6; R Hanna & P Oliva
‘Implications of climate change for children in developing countries’ in The Future of
Children (ed) (2016) Children and climate change http://www.futureofchildren.org/
publications/journals/journal_details/index.xml?journalid=86 (accessed 25 September
2016) 115; I Niang et al ‘Africa’ in IPCC Working Group II (ed) (2014) Impacts,
adaptation, and vulnerability. Part B: Regional Aspects. Contribution of Working
Group II to the Fifth Assessment Report of the Intergovernmental Panel on Climate
Change 1237-1238.

3 United Nations Development Programme ‘Resource Guide on Gender and Climate
Change’ (2009) http://www.undp.org/content/undp/en/home/librarypage/womens-
empowerment/resource-guide-on-gender-and-climate-change.html (accessed
12 October 2017).

4 United Nations Women Watch ‘Fact Sheet: Women, Gender Equality and Climate
Change’ (2009) 4; Climate and Development Knowledge Network (CDKN) ‘The IPCC’s
Fifth Assessment Report: What’s in it for Africa?’ (2014) 11 http://cdkn.org/resource/
highlights-africa-ar5/?loclang=en_gb (accessed 10 October 2016).
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is also increased by the increased strain that flooding, natural disasters
and rising sea levels place on water and sewage systems.

Migration or forced displacement, while it has many causes
(including war, conflicts, lack of opportunities and natural disasters)
can also result from climate change, in conjunction with other causes.
Indications are that the ‘total numbers of climate-related migrants by
the middle of the century’ may be between 200 million to over one
billion, which even at the lower side of the spectrum, constitutes a vast
migration of people.> The most obvious form of climate-induced
migration or displacement is where rising sea levels claim low-lying
areas, forcing people to move inland. In other cases climate change may
be one of a number of factors resulting in migration, for example
increased variability in rainfall in areas that are already drought prone
may lead to conflict over limited resources resulting in displacement of
communities. Yet in such cases climate change is still an important
catalyst for the displacement and must thus be counted among its
causes. Many of these effects are already present and measurable on the
African continent.®

Together with other parts of the developing world, Sub-Saharan
Africa is particularly prone to suffer the consequences of climate
change because of its position on and close to the equator, where the
most drastic changes in weather patterns are projected to take place.”
Other causes of its particular vulnerability include the high levels of
poverty and under-development and high dependence on natural
resources for livelihoods.® These factors impact on the resilience of
communities and make it harder to ‘bounce back’ when disaster strikes
because of a lack of resources in reserve.? It is in this context that this
article argues states have an obligation to take steps to protect people
against the worst consequences of climate change, through mitigation
and increasing resilience through adaptation and disaster risk
management.

Children have specific vulnerabilities to climate change because of
the direct threat that these risks pose to their survival, development and
mental and physical well-being.*® Children are also reliant on adults for
security and are physically, psychologically and emotionally immature,

5 International Organisation for Migration ‘Migration and climate change’ (2008) 31
Migration Research Series 11.

6 African Union ‘Draft African Union Strategy on Climate Change’ (2014) 1, 8; CDKN
(n 4 above) 1, 11.

7 MIT Technology Review ‘Climate Change: Why the Tropical Poor Will Suffer Most’
17 June 2015 at https://www.technologyreview.com/s/538586/climate-change-why-
the-tropical-poor-will-suffer-most/ (accessed 12 October 2017).

8  UN Women Watch (n 4 above) 1.

9 United Nations Environmental Programme (UNEP) ‘Guidebook on national
legislation for adaptation to climate change’ (2011) 5; ANCEN (Experts Group of African
Ministerial Conference on Environment) ‘Guidebook — Addressing climate change
challenges in Africa: a practical guide towards sustainable development’ (2011) 3.

10 CC Venton ‘Why we need a child-centred approach to adaptation’ in UNICEF (ed)
The challenge of climate change: children on the front line (2014) 32; J Guillemot &
J Burgess ‘Children rights at risk’ in The challenge of climate change: children on the
front line (2014) 32; J Currie & O Deschénes ‘Children and climate change: introducing
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with repercussions of negative impacts often manifesting over the
course of a lifetime.!! In the African context children make up more
than 40 per cent of the population.’? Furthermore, for physical and
socially constructed reasons, the impact of climate change differs
between girl children and boy children. For all of these reasons it is
necessary to look specifically at the needs of children in a changing
climate and the obligations that regional international law places on
states to protect them.

This article considers the particular vulnerability of the African
child to a changing climate and examines the extent to which the
existing rights of children, and where relevant rights of girl children
specifically, are protected particularly in the African Charter on the
Rights and Welfare of the Child (African Children’s Rights Charter) and
the Protocol to the African Charter on Human and Peoples’ Rights on
the Rights of Women in Africa (African Women’s Rights Protocol),
address these vulnerabilities. At the same time, it considers some
examples of international best practice to determine the extent to which
the African human rights system can learn from this, in order to better
protect the interests of the child on a continent bearing the brunt of a
changing climate. The aim of this article, while firstly to gain a better
understanding of the way in which the African child is particularly at
risk of climate change, is mainly normative, and sets out to identify the
challenges or gaps that exist in the rights themselves and in the
implementation of the rights of children and considers some of the
ways in which this may be improved, to ensure that the principle of the
best interest of the child is complied with and the vulnerabilities of
children, particularly girl children, are addressed.

2 CLIMATE CHANGE AND THE AFRICAN
CHILD

Intersectionality theory expounds that the lived experiences of people
is the result of many factors, and that it is not possible to gain a full
understanding of the situation of specific people without consideration
of their intersecting identities. McGibben and McPherson explain it as
follows:
Identities, sometimes referred to as identity markers, intersect to compound
oppression. Age, culture, (dis)ability, ethnicity, gender, immigrant status, race,

sexual orientation, social class, and spirituality all denote social locationi a powerful
determinant of one’s access to the social and material necessities of life.!3

the issue’ in The Future of Children (ed) (2016) Children and Climate change http://
www.futureofchildren.org/publications/journals/journal_details/index.xml?journalid=
86 (accessed 25 September 2016) 3, 4.

1 UNICEF UK ‘No place to call home: Protecting children’s rights when the changing
climate forces them to flee’ 4.

12 World Bank ‘Population Ages 0-14 (per cent of total) data for 2016 indicates that
42per cent of the population in Sub-Saharan Africa were between ages o to 14 years.
http://data.worldbank.org/indicator/SP.POP.0014.TO.ZS?locations=2ZG (accessed
12 October 2017).

13 E McGibben & C McPherson ‘Applying Intersectionality & Complexity Theory to
Address the Social Determinants of Women’s Health’ (2011) 61.
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Children in Africa come from different cultural, religious, ethnic
and social backgrounds among many other identity markers, which
means that they have many-varied lived experiences, which may
compound or decrease their vulnerability to climate change. The
category of ‘children’ also includes everyone below the age of 18 years,
which means that the category includes persons with vastly different
capacities, e.g. a three-year-old and fifteen-year-old would have
completely different lived experiences and capacities to cope with
climate stressors. Despite this, and as identified above, the category of
‘children’ is still a useful delimitation, because what children share is a
physical, psychological and emotional immaturity as well as the fact
that they are at the beginning of their lives, with many years of their
lives ahead, which makes their collective vulnerability of significant
concern. In the case of girl children, their particular vulnerability to the
effects of climate change result from the intersectionality of their
vulnerabilities based on sex, age and in the African context, often also
religious and socio-economic circumstances.

A first instance in which children are particularly affected as a result
of a changing climate, is the right to education. In rural communities
where families depend on subsistence farming or another form of
reliance on natural resources for sustenance, the consequences of
variations in rainfall patterns, soil salinisation and shrinking water
resources may be dire. The Inter-governmental Panel on Climate
Change in its fifth Assessment Report of 2014 indicate that major crops
in Africa, such as maize, millet and sorghum, are highly sensitive to
changes in temperature, and crop losses across Sub-Saharan Africa
could avera§e 22 per cent, and up to 30 per cent in South Africa by the
year 2050."

Apart from food security which affects all people, in Sub-Saharan
Africa currently agriculture accounts for ‘65 percent of Africa’s labour
force’.’> This may result in children being taken out of school
(a) because parents no longer have the means to pay for education,
(b) to work on the family farm in an attempt to increase crop output or
to find alternative employment as a means of supplementing the family
income, (c) to take over the household and food production duties from
parents who may migrate to the cities in search of better employment
opportunities or (d) as water and fuel becomes less accessible, to
perform water and fuel sourcing duties from further locations.*® Most

4 CDKN (n 4 above) 20.

15 World Bank ‘Fact Sheet: The World Bank and agriculture in Africa’ http://
web.worldbank.org/WBSITE/EXTERNAL/COUNTRIES/AFRICAEXT/0,,contentMDK:
21935583~pagePK:146736~piPK:146830~theSitePK:258644,00.html (accessed
12 October 2017).

16 Children in a Changing Climate Coalition ‘Child-centred adaptation: Realising
children’s rights in a changing climate’ (2015) 24; OC Ruppel ‘Climate change and
human vulnerability in Africa’ in OC Ruppel & K Ruppel-Schlichting (eds)
Environmental law and policy in Namibia 284; PLAN International ‘We stand as one:
children, young people and climate change’ (2015) 28-31; UNICEF (n 11 above) 13.
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of these responsibilities are more likely to fall on girl children than boy

children.'” This kind of trend has the effect of ‘perpetuating the cycle of
disempowerment’ experienced by girl children, who are then less likely
to complete their education and find better employment
opportunities.'® Moreover, even if girls are able to balance the duties of
searching for resources further from home with education, they
‘become more vulnerable to injuries from carrying heavy loads long
distances, and also face increased risk of sexual harassment and
assault’ on the way to and from remote resource locations.'®

Secondly, children of both sexes are impacted by lack of nutrition
because of food insecurity, which leads to stunting in growth and
impacts on the mental development of children, particularly where
undernutrition takes place within the first two years of the child’s life,
in which case the consequences may be ‘irreversible, with life-lon
implications for physical, cognitive and reproductive health’.?
UNICEF presents data which indicates that ‘[m]alnutrition represents
a major danger to children’s lives, contributing to nearly half of all
deaths in children under five’.?* Also in this regard girl children are
often worse affected, with female health declining more during food
shortages as compared to male health.??

Thirdly, children are more vulnerable to the hardships associated
with forced migration, which include not only physical strain and
deprivation of socio-economic rights but also emotional suffering and
the possibility of being separated from their family, all of which may
have repercussions for their development and future well-being.

Displaced children and their families lose much more than shelter when forced out

of an area. They lose access to health care, education, livelihoods, social services

and networks, religious services, political autonomy, and the security and identity
associated with a sense of home. Children that become separated from their parents
and other family members are more likely to experience violence, exploitation or
abuse. Long-term implications of psychological and physical childhood trauma can
extend to impacts on their health, education and economic well-being over their
lifetime.?3

Migration or forced displacement as a result of climate change can take

various forms. Children and particularly adolescents may migrate from

rural areas into the cities, looking for better opportunities, parents may

17" Children in a changing climate & Plan International ‘Weathering the Storm: Girls
and Climate change” 1; UN Women Watch (n 8 above) 2.

18 UN Women Watch (n 8 above) 2.

19 As above.

20 KL Ebi ‘Childhood health risks of climate change’ in UNICEF (ed) The challenge of
climate change: Children on the front line (2014) 8; JJ Romm ‘Present and future
climate realities for children’ in UNICEF (ed) The challenge of climate change: Children
on the front line (2014) 6; UNICEF East Asia and Pacific Regional Office (EAPRO)
‘Children and Climate Change: The impacts of climate change on nutrition and
migration affecting children in Indonesia’ (2011).

21 Unicef Data ‘Malnutrition’ http://data.unicef.org/topic/nutrition/malnutrition/
(accessed 77 October 2017).

22 UN Women Watch (n 8 above) 2.

23 UNICEF (n 11 above) 4.
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leave for the cities, often leaving their children with extended family
(where it has been shown they are at a heightened risk of abuse) 24 or in
the most extreme cases migration can be across national borders. This
can range from smaller displacements, such as the 90 000 people
displaced by floods in the Zambezi River Valley during 2008, to more
than 2.6 million people displaced by the drying up of large parts of Lake
Chad.?> Whether because of internal displacements, often the result of
a natural disaster, or beyond their borders, people in camps for
internally displaced persons or refugees face further violations. In such
camps there is often no provision for separate facilities for women and
children, ‘who may put off going to the toilet until it is dark’ in order to
have some privacy, which then exposes them to ‘the risk of sexual
violence’.2® Other challenges related to privacy relate to the ‘ability and
willingness’ of mothers to breastfeed in crowded camp conditions, the
absence of which leads to an increased risk of ‘malnutrition and
infectious disease in infants’. Another challenge is the lack of priority
given to education in these camps, with ‘only half of child refugees
globally [...] enrolled in primary schools globally’.?” Finally, in the
chaos resulting from migration, more particularly following natural
disasters, there is a risk of children being separated frgm their families,
which heightens the risk of sexual and other abuse.?® In cross-border
migration it is particularly adolescent girls who are at risk of sexual
violence and exploitation, ‘including at borders when corrupt
government officials or smugglers may demand sex in exchange for
onward passage’.2°

As discussed briefly above, climate induced migration is closely
linked to conflict, both as a cause and a consequence. There is some
evidence that ‘the shrinking of Lake Chad to a tenth of its former size’ is
the result of climate change in conjunction with over-use, and the
resultant migration of 2.6 million people, including 1.5 million
children, looking for alternative water and food sources ‘contributed to
the pressures triggering the conflict in the region’.3° The conflict in
Darfur has also been characterised by the previous UN Secretary
General as a ‘climate’ conflict.3* Such migration and conflict resulting
from climatic pressures lead to increased risk of violence against

24 UNESCAP ‘Regional Stakeholders’ Consultation and Planning on the Commercial
Sexual Exploitation of Children and Child Sex Abuse in the Pacific’ (2007).

25 CDKN (n 14 above) 11.

26 UNICEF (n 11 above) 17.

27 UNICEF (n 11 above) 11; UNICEF ‘Uprooted: the growing crisis for refugee and
migrant children’ (2016).

28 Children in a Changing Climate Coalition (n 16 above) 24; Ruppel (n 16 above) 284.
29 DJJ O’Connell ‘Telling tales: child migration and child trafficking: stories of
trafficking obscure the realities for migrant children’ (2013) 37 Child Abuse & Neglect
1069-1079.

30 UNICEF West and Central Africa Regional Office ‘Children on the move, children
left behind’ (2016) www.unicef.org/media/files/Children_on_the_Move_Children_
Left_Behind.pdf (accessed 12 October 2017); UNICEF (n 11 above) 18.

31 Ban Ki Moon ‘A climate culprit In Darfur’ in Washington Post 16 June 2007 http://
www.washingtonpost.com/wp-dyn/content/article/2007/06/15/AR2007061501857.
html (accessed 12 October 2017).
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children, labour and sexual exploitation which has the biggest impact
on girl children, who may be ‘forced into marriage, domestic servitude,
cheap labour, and sexual exploitation’.3% Not just during migration and
conflict, but also generally ‘[i]n times of hardship, child marriage is also
likely to increase’ as families try to ease the burden on their limited
resources.

Finally, with regard to the right to participation, children are often
overlooked in discussions about how best to address climate change
challenges. This is because children are often regarded as unable to
grasp the problem, or unable to contribute in a constructive and
meaningful way to its solution. However, numerous case studies,
among others conducted by UNICEF, have proven the valuable input
that can be provided by children, once they are empowered with the
necessary knowledge.>* Girl children, because of their particular
vulnerability, also have a very specific perspective to contribute to
discussions on how to mitigate and adapt to a changing climate. But
because they are often slotted under the heading of either ‘children’ or
‘women’, their specific needs resulting from their intersecting identities
are often overlooked. Girl children are also the group least likely to
participate in decision-making processes, either because of
socialisation which diminishes the worth of their opinions or because of
lack of relevant child-friendly information.3>

While lack of access to education, malnutrition, sexual exploitation
and the other impacts set out above are all complex issues with multiple
causes and the extent to which climate change is in a ‘complex
interaction ... with other social, economic, political and cultural drivers’
makes it hard to quantify the exact causal relationship, scientists have
repeatedly established that there is a link between climate change and
increases in the violations set out above.3° For this reason it is
necessary in the quest to finding holistic solutions, to recognise the role
played by climate change in contributing to and exacerbating these
violations.

Having considered some of the impacts, including gendered
impacts arising from physical or socially constructed differences
between the sexes, of climate change for African children, the next
section will attempt to ascertain the extent to which there is protection
in the African human rights system against these human rights
violations perpetrated against children in a climate change context.

32 UNICEF (n 11 above) 17; Children in a Changing Climate Coalition (n 16 above) 1;
UNODC ‘Current Status of victim service providers and criminal justice actors in India
on Anti human Trafficking’ (2013) http://www.unodc.org/documents/southasia//
reports/Human_ Trafficking-10-05-13.pdf.

33 UNICEF (n 11 above) 17; Children in a Changing Climate Coalition (n 16 above) 1.

34 UNICEF (n 11 above) 22.

3; Children in a Changing Climate Coalition (n 16 above) 2; UN Women Watch (n 8
above) 2.

36 UNICEF (n 11 above) 3, 5; IPCC (n 2 above); CDKN (n 15 above) 24. See also
J Barnett & WN Adger ‘Climate change, human security and violent conflict’ (2007) 26
Political Geography 639-655; S Caney ‘Climate change, human rights and moral
thresholds’ in Gartner et al Climate ethics (2010) 163-177.
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3 PROTECTION OF THE CHILD UNDER THE
AFRICAN HUMAN RIGHTS SYSTEM

Under the African human rights system there are particularly two
instruments which are of significance in the protection of the rights of
children, namely, the African Children’s Rights Charter and in the case
of the girl child, the African Women’s Rights Protocol. These two
instruments are undergirded by the rights protected in the African
Charter on Human and Peoples’ Rights (African Charter), but, for the
current purposes, reliance will be placed on the former two
instruments, insofar as they provide more extensive protection of the
rights of the child. However, where there is no relevant provision on a
specific right in either of these instruments, regard will be had to the
African Charter itself. This section will deal with the vulnerabilities set
out above under specific but interrelated themes of rights, starting with
the rights/principles at the core of the African Children’s Rights
Charter and then looking at rights related to a clean environment,
education, migration and access to information and participation, in an
attempt to ascertain the responsibilities which this places on African
states.

3.1 Basic principles in the African Children’s Rights
Charter

There are a number of principles which are set out at the start of the
African Children’s Rights Charter, which form the bedrock of the other
rights protected in the Charter, but which are also rights in
themselves.3” The first in the right to non-discrimination, which is set
out in article 3 of the Children’s Charter and provides that every child is
entitled to the enjoyment of the rights in this Charter, irrespective of a
number of grounds of discrimination, including ethnic group, colour,
sex, language and social origin.3® The right not to be discriminated
against is a right which applies both by itself, and in conjunction with
other rights. As a right in itself, the prohibition of discrimination on the
ground of sex, for example, means that there may not be discrimination
against girl children. However, while formal equality may be easy to

37 These ‘four pillars’ were originally identified by the United Nations Committee on
the Rights of the Child as forming the basis of the United Nations Convention on the
Rights of the Child, but they equally apply to the African Children’s Charter.

38 The right to non-discrimination and equality is also a general principle of human
rights and can similarly be found in article 2 of the African Charter and article 2 of the
African Women’s Rights Protocol, with slight variances as to the grounds of
discrimination which are prohibited, the latter obviously focussed on sex and gender.
Various provisions under the African Women’s Rights Protocol have also been
interpreted as having a character of transformative equality, which goes beyond formal
and substantive equality in order to change the values and ‘underlying structure’ of a
society. See S Fredman ‘Beyond the dichotomy of formal and substantive equality:
towards new definitions of equal rights’ in I Boerefijn et al (eds) Temporary special
measures: accelerating de facto equality of women under article 4(1) UN Convention
on the Elimination of All Forms of Discrimination Against Women (2003) 111.
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achieve, substantive and transformative equality may be more elusive,
since the root causes of inequality is often deep-seated in the values of
society.39 To the extent that this principle must be understood in the
context of other rights, it will be further discussed below.

The second principle is the inherent right to life, which under the
African Children’s Rights Charter is protected under article 5 dealing
with survival and development. The right to life is relevant in the
context of nutrition, as identified above, where food security is often
threatened by climate induced circumstances and also relates to the
right to health protected under article 14 of the African Children’s
Rights Charter, specifically subsections (c) and (d) which relate to
nutrition. The right to life is also relevant in the context of conflict, and
will be discussed as such below. The further two bedrock principles are
both found in article 5 of the African Children’s Rights Charter and are
‘the best interest of the child’, which must be the primary consideration
in all decisions related to the child and the right of the child to
participate and express their own views, to the full extent of their
capabilities. The right to express their views will be returned to below
in the section related to participation.

The best interest of the child is an interesting principle which has
often been used as a standard to measure the protection of children’s
rights, particularly, where there are no specific rights dealing with a
specific aspect, as in the current case, climate change.*° In terms of UN
Committee on the Rights of the Child General Comment 14 on the right
of the child to have his or her best interests taken as a primary
consideration (GC14), the best interest of the child must be understood
as a substantive right of all children, as an interpretive principle when
read together with other rights and as a rule of procedure. Furthermore,
in the interpretation of the best interest of the child the state must
ensure that the dignity of all children is respected (a negative duty) as
well as ensure the ‘holistic development of every child’, which implies
a positive duty.* In an attempt to formulate the best interest of the
child principle clearly, Mauras states that the best interest implies that
all policies and distribution of resources must ‘be used in a progressive

39 Fredman (n 38 above).

40 Institute for Human Rights and Development in Africa (IHRDA) and Open Society
Justice Initiative on behalf of Children of Nubian Descent in Kenya v Kenya,
Communication 2/2009 of the African Committee on the Rights and Welfare of the
Child, delivered on 22 March 2011; Decision on the communication Centre for Human
Rights (University of Pretoria) and La Recontre Africaine pour la defense des droits de
homme (Senegal) v Senegal Decision 3/Com/001/2012 on 15 April 2014 at the 23rd
Ordinary Session of the Children’s Committee; JB Kelly ‘The best interests of the child a
concept in search of meaning’ (1997) 35 Family and Conciliation Courts Review 377;
M Freeman ‘Article 3 the best interest of the child’ in A Alen et al (2007) A Commentary
on the United Nations Convention on the Rights of the Child 1-2.

41 United Nations Committee on the Rights of the Child (CRC) General Comment 14
‘On the right of the child to have his or her best interests taken as a primary
consideration’ adopted on 29 May 2013 at the 62nd session of the CRC (GC14) para 42.
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way’ to fulfil the best interest of the child ‘to the maximum extent
possible’.4? Thus for example, based on the already manifesting and
projected ramifications of climate change, the fact that all states to a
greater or lesser extent contribute to climate change,*3 and the positive
duty implied by the best interest of the child, states may have a legal
obligation under the African Children’s Rights Charter to mitigate
climate change. When the best interest of the child principle is read in
conjunction or as interpretative principle in the context of other rights
in the African Children’s Rights Charter and the African Women’s
Rights Protocol, it may provide a strong legal basis for climate change
mitigation and adaptation duties on states.

There are also international and regional soft law instruments
which, while not enforceable, have some strength in encouraging states
to adopt certain patterns of behaviour. In this regard, the current
development policy at the level of the African Union, Agenda 2063, has
two aspirations that are of relevance here: the first Aspiration is to build
‘a prosperous Africa based on inclusive growth and sustainable
development’, which includes addressing climate change by
‘prioritizing adaptation in all our actions, drawing upon skills of diverse
disciplines’ and Aspiration six which recognises the significance of the
youth and the need to put children first.#4 While these two Aspirations
as such do not speak to each other directly, the fact that both climate
change and the best interest of the child are central to its
implementation, means that states in adopting the Agenda 2063 have
taken note of their responsibilities in this regard. Nonetheless, there is
no clear recognition of the interrelatedness of the best interest of the
child with sustainable development and the holistic approach that is
required in this regard. The AU has also adopted a Draft Strategy on
Climate Change in 2014 in order to provide a framework for Member
States to address ‘the challenges and opportunities associated with
climate change in the continent’ through poverty alleviation and
sustainable development.4> Finally, with the adoption of the Paris
Agreement in December 2015, states made the strongest human rights
commitment yet in respect of climate change, through affirming that
‘Parties should, when taking action to address climate change, respect,
promote and consider their respective obligations on human rights, the
right to health, the rights of indigenous peoples, local communities,
migrants, children, persons with disabilities and people in vulnerable
situations and the right to development, as well as gender equality,
empowerment of women and intergenerational equity’. While none of
these soft law instruments and guidelines are binding on states, they
show a certain consensus and commitment on the side of states to
address issues of common concern in the manner in which they set out,

42 M Mauras ‘Public policies and child rights: entering the third decade of the
Convention on the Rights of the Child’ (2011) 633 Annals 53.

43 As recognised in the reference to ‘common but differentiated duties’ in the Paris
Agreement of 2015, which has to date been ratified by 45 African States.

44 African Union Agenda 2063 (2014) 3, 4, 9.
45 African Union (n 44 above) 16.
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and support an interpretation of existing obligations which include
these commitments.

3.2 Right to development and clean environment

Interestingly, the African Children’s Rights Charter nowhere provides
for environmental rights for children. The closest it comes to this is in
article 14 where it provides that every child shall have the right to enjoy
the best attainable state of physical, mental and spiritual health, which
may imply that they must have a healthy environment which is not
detrimental to their health. While there is reference to ‘development’ in
article 5, this is not development in the same sense as understood under
the African Charter. In article 5 of the African Children’s Rights Charter
development solely relates to the development of the child, which is
completely different from the peoples’ right to development provided in
article 22 of the African Charter. It is also dissimilar from article 24 of
the African Charter which provides for a general satisfactory
environment favourable to peoples’ development. It is not clear why the
drafters of the African Children’s Rights Charter did not have regard to
the environmental human rights of children, or whether perhaps they
thought that it was sufficiently covered by the African Charter.
However, they clearly did not conceive of the far-reaching
consequences of climate change, along with other environmental
degradation currently experienced which is detrimental to the
wellbeing of children,*” in drafting this instrument.

In stark contrast, the African Women’s Rights Protocol does
provide for the right of women to live in a healthy and sustainable
environment and provides extensively for their rights to participation
in management and preservation, development of renewable energy
and other technologies, the development of women’s indigenous
knowledge systems and management and disposal of domestic and
toxic waste.4” In addition, the African Women’s Rights Protocol
provides for the right of women to sustainable development, including
participation in development of policies and access to and control over
resources.4® In this regard, while the girl child is not protected from
environmental degradation under the African Children’s Rights
Charter, the African Women’s Rights Protocol, which applies to all
women, irrespective of their age (to the extent applicable), goes some
way to providing a basis for the protection of rights threatened by
climate change, for example where they relate to plans and policies to
mitigate climate change through adoption of renewable energy sources
and national development strategies.

Ironically, this thus means that under the African regional human
rights system, the rights of girls to a healthy environment and

6

46 Including the destruction of biodiversity, pollution of land, sea and air with plastic
particles and other waste and the extinction of species.

47 Article 18(1) of the African Women’s Rights Protocol.
48 Article 19, particularly 19(b) and (c), of the African Women’s Rights Protocol.
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sustainable development are relatively better protected than boys. It is,
however, beyond the scope of this article to delve into the meaning of
the right to development and the right to a satisfactory environment as
provided for under the African Charter, as well as its implications for
the climate change responsibilities of States, and more research should
be done in this regard. Still, it remains unfortunate that the African
Children’s Rights Charter is silent on this important aspect of the
wellbeing of children. A slightly round-about way to argue for this right
under the African Children’s Rights Charter is to rely on the principle of
the best interest of the child, noting that clearly the negative
consequences of climate change, particularly for children, are such that
States have duties arising from this principle to ensure that children are
protected against these consequences.

3.3 Access to education

The right to education is one of the rights which has become one of the
most uncontroversial rights in the human rights repertoire. As such, it
is extensively provided for and protected in the African Children’s
Rights Charter, in the African Charter and the African Women’s Rights
Protocol. The African Children’s Rights Charter provides in article 11
that every child has the right to education, and that this places a duty on
the state in subsection (3) to (a) provide free and compulsory basic
education; (b) progressively make secondary education free; (d) take
measures to encourage regular attendance at schools and the reduction
in drop-out rates; (e) take special measures in respect of female
children to ensure equal access to education. Read as a whole, this
section thus provides most of the elements which are needed in respect
of children’s right to education, also including a focus on girls’
education.

By providing that primary education must be free and compulsory,
the African Children’s Rights Charter provides a distinct disincentive to
parents to remove young children from school. Since it is free, their
ability to access school is not dependent on having the means to do so,
and being compulsory implies that there must be some kind of sanction
against parents who remove their children from school. Unfortunately,
similar safeguards do not exist with regard to secondary education, and
while the provision for progressively making secondary education free
is laudable, financial means are only one of the reasons why parents
may choose to take their adolescent children out of school. Other
reasons also account for parents’ taking their children out of school,
including that they may work for a source of income for the family, that
they may take over the running of the household and resource sourcing
or, in the case of girls, that they may be married to lessen the burden on
the family’s resources.

However, these areas that are left open by article 11(3)(b) are to
some extent remedied by the provisions of (d) and (e). If read together,
(d) and (e) provide for a whole range of creative actions which states
should take to ensure that girl children stay in school. Article 12 of the
African Women’s Rights Protocol provides similarly for the elimination



36  Boshoff/ Protecting the African child in a changing climate

of all forms of discrimination against women and guarantee of equal
opportunity and access in the sphere of education and training. This
relates to the need for transformative equality, identified above, where
the social values and structures underlying inequality has to be
addressed in order to address the problem at hand, namely, girls not
going to school. Given that some of the causes (identified above) of why
girl children are leaving school are related to climate change
consequences, states will in this regard have to look at the
environmental impacts which hinder attendance by children.

Take as an example water-sourcing duties as a reason to be taken
from school, a task that is traditionally assigned to girls. This means
that as part of the project of keeping girls in school, states would need
to have national plans with scenario planning in place, so that the State
will have a responsibility to provide people with alternatives for
example better and more sustainable long-term water management
and provision, possible through building of a dam, better systems of
irrigation or desalination of sea water. Where projections indicate that
a specific region will become so dry that it can no longer sustain human
habitation there may be a need for more drastic measures such as
relocating the community to another part of the country where there is
water (taking into consideration the issues associated with mass
migration). This is strengthened by article 15 of the African Women’s
Rights Protocol which provides for a duty on states to take appropriate
measures to provide women with access to clean drinking water,
sources of domestic fuel, land and the means of producing nutritious
food as well as (b) adequate systems of supply and storage to ensure
food security. A duty to have in place such a national scenario planning
strategy, together with the data collection processes that it necessitates,
may be one of the consequences of the best interest of the child
principle, so that the state is in a position to make informed decisions
and is not caught off guard by either sudden environmental upheavals
or slow onset change.

A second example is early marriage entered into because the family
cannot support itself. In this regard, one direct measure to be taken by
the state might be to criminalise child marriages.#® While this is a
laudable and praiseworthy step, it may not eradicate the problem, or
may lead families to adopt other, equally abominable courses of action,
such as child inappropriate labour or child trafficking, since the root
cause was not addressed. Similar strategies to those suggested above
maﬁf go some way to addressing the root cause of climate change here as
well.

In this regard there is thus an overlap between the right to
education, the right to nutrition and food security, clean water, sexual
and reproductive rights. States should adopt cross-cutting policies and
approaches to development and climate change adaptation which take

49 The African Women’s Rights Protocol in any case in article 6 determines the
minimum age for marriage at 18 years and the African Children’s Charter in article 21(2)
prohibits child marriage, stating that states should promulgate legislation to stipulate
the minimum age of marriage to be 18 years.
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into account the interrelated nature of the causes and effects of human
rights violations.

3.4 Conflict and migration

The African Children’s Rights Charter provides in article 23 for the
plight of refugee children, stating that states should take all appropriate
measures to ensure that a child seeking refugee status or considered a
refugee in accordance with applicable international or domestic law,
shall receive appropriate protection. The problem with this provision is
that the international law related to refugees has not been amended to
provide for climate refugees.>® This means that persons fleeing climate
induced disasters cannot claim refugee status, unless one of the
traditionally accepted grounds is also present, such as conflict. The
African Women’s Rights Protocol, as in the case of development and
environmental rights, provides more extensively for women refugees.
Articles 10 and 11 provide respectively for the right to peace and
protection of women in armed conflict. The right to peace includes a
duty on states to take all appropriate measures to ensure increased
participation of women in structures and processes for conflict
prevention (which in the current context would include climate change
adaptation/mitigation), in the decision-making structures to ensure
physical, psychological, social and legal protection of asylum seekers,
refugees, returnees and displaced persons, in particular women, and in
the management of camps for such persons. Thus through increased
involvement in management by women, refugee camps can be made
more friendly to women and girl children in the way that they are set up,
in order to minimise the risk of sexual violence and to afford privacy to
mothers who are breastfeeding, thus indirectly improving the health of
young children. Involving women in management of asylum seeker
processes may also go some way towards addressing the issues that
refugee girl children face at the borders. This is further strengthened by
article 27 of the African Children’s Rights Charter, which provides that
states should take measures to protect children from all forms of sexual
exploitation and sexual abuse and article 11 of the African Women’s
Rights Protocol which provides for the right to protection in armed
conflict, including where women are displaced, and against sexual
exploitation. Specific steps also need to be taken in terms of these
provisions for children who are separated from their families during
migration, particularly girl children.

Migration could further be seen as a necessary consequence of a
changing climate, with which states will have to deal at a regional or
sub-regional level. The African Union Peace and Security Council in
February 2017 adopted a Decision on ‘Free Movement of People and
Goods and its Implications on Peace and Security in Africa’, aimed at
greater integration at a regional level. However, the Decision does not

50 See article 1 of the Convention Governing Specific Aspects of Refugee Problems in
Africa, adopted on 10 September 1969 by the African Union Assembly of Heads of State
and Government. CAB/LEG/24.3.
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engage with the issue of refugees and displaced persons, except in a
negative sense, to the extent of underlining that measures should be put
in place to ensure that migration does not result in exacerbated
inequalities and challenges to peace and security.>! It therefore does
not contain a proactive initiative to aid in the movement of those who
may need it the most, including climate refugees. This is in stark
contrast to the New York Declaration for Refugees and Migrants and
the subsequent Roadmap adopted by the United Nations in 2016
which provides for the detailed protections for refugees and migrants.5é
This Declaration clearly and explicitly addresses the concerns of
children and particularly girls who are migrants or refugees. It also
provides for protection for ‘the human rights of all refugees and
migrants, regardless of status’ (emphasis added), which, while not
directly recognising climate refugees, may at least go some way towards
a wider and more inclusive definition of refugees.

UNICEF particularly calls on states ‘in the absence of an
international legal framework that grants legal status and protection to
these vulnerable migrants — and recognising that many children will be
displaced or migrate internally’ to ensure that the ‘humanitarian,
sustainable development, climate change, migration and disaster risk
reduction frameworks’ that they adopt are based on children’s rights
and the best interest of the child is central to all decisions affecting
them.53 In this regard UNICEF identifies the best practice of the
Children’s Emergency Relief and Protection Act>* in the Philippines as
being ground-breaking national legislation, since it has a dual focus, on
preventing displacement and in protecting the rights of children who
have through necessity been displaced.”® In order to achieve the
protection of these rights, the law includes a ‘child-focused
Comprehensive Emergency Program that guarantees the delivery of
basic needs, the establishment of evacuation centres and transitional
centres for orphaned, separated and unaccompanied -children,
increased protection against child trafficking, exploitation and
violence’, as well as aiming to ‘minimise the time children spend
without important documentation and education’, and improved data
collection on affected children.5°

3.5 Participation and access to information

Children are not just the victims of climate change induced risks, but
also have an important role to play in finding solutions to the issues we

51 Ghana Business News ‘AU on free movement of people and goods and its
implications on peace and security in Africa’ 27 February 2017, https://www.
ghanabusinessnews.com/2017/02/27/au-on-free-movement-of-people-and-goods-and-
its-implications-on-peace-and-security-in-africa/.

52 United Nations ‘New York Declaration’ http://refugeesmigrants.un.org/declaration.
53 UNICEF (n 11 above) 24.

54 Republic Act No. 10821.

55 As above.

56 As above.
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face. While adults are often limited in their thinking to the short and
medium term, children have displayed an ability to consider the distant
future.5” The best interest of the child also requires ‘consultation with
children through participatory assessments that are systematic, age-
appropriate and gender-sensitive.>® The 2030 Agenda for Sustainable
Development, adopted by the United Nations High-level Political
Forum on Sustainable Development in 2015, represents a commitment
by world leaders to ‘strive to provide children and youth with a
nurturing environment for the full realization of their rights and
capabilities’, which, according to the Children in a Changing Climate
Coalition ‘is the strongest acknowledgement to date of the capacity of
children to participate in the processes that shape their world’.>® Under
the African Children’s Rights Charter there is also already a recognition
of the agency of children, through the provision for rights along with
responstbilities, which can only be fulfilled if children are allowed to
participate.®© Along with the non-discrimination clause in the
Children’s Charter, there is thus provision in the African human rights
context for children to participate, also in decisions related to climate
change. The concern, as already touched on above, is in the extent to
which they are in practice provided with the resources, knowledge and
opportunity to do so. A UNICEF project in Philippines has
demonstrated that when children are equipped with the necessary
skills, and have access to ‘child-friendly and language-appropriate
information [and] mechanisms for their meaningful participation in
decision making’ they are able to make meaningful contributions’.®!
Such conducive environments are not often created for children to
voice their opinions in public fora.

4 CONCLUSION AND RECOMMENDATIONS

Having looked at the social and economic circumstances of children in
Africa in the context of a changing climate, and considering the legal
means through which the vulnerability of children in particular, and
girl children specifically (created by the intersectionality of sex, age and
poverty) could potentially be addressed, it is concluded that the African
human rights system, particularly when the African Women’s Rights
Protocol is read in conjunction with the Children’s Charter, largely
provides adequate legal protection to the African child in a climate
change context. The right to education, participation, freedom from
exploitation and even rights during migration are for the most part very

57 Children in a Changing Climate Coalition (n 16 above) 2.

58 United Nations High Commissioner for Refugees (UNHCR) ‘Guidelines on
determining the best interests of the child’ (2008) 20, 23.

59 Children in a changing climate coalition ‘Child-centred adaptation: Realising
children’s rights in a changing climate’ (2015) 11; Sustainable Development Knowledge
Platform ‘Transforming our world: the 2030 Agenda for Sustainable Development’
https://sustainabledevelopment.un.org/post2015/transformingourworld (accessed
17 October 2016).

60 Article 31 of the African Children’s Charter.

61 UNICEF (n 11 above) 7.
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well covered by the African human rights system. The African
Children’s Rights Charter does not provide for the rights to a healthy
environment and sustainable development. However, this may be
remedied, at least to some extent, through reading the African
Children’s Rights Charter holistically, and taking into account the best
interest of the child, as well as reading it in conjunction with the other
regional instruments.

What is needed from states going forward from this juncture is a
clear, holistic approach to implementation of their obligations towards
children in the context of climate change as outlined above. From the
interrelated nature of the rights considered above, it is clear that states
cannot address these complex issues in isolation, with the overlap
between the right to education, the right to nutrition and food security,
clean water, sexual and reproductive rights being just one example.
Furthermore, there is a need for states to go to the root causes of human
rights challenges, including conflict and migration, food security and
access to other socio-economic rights, which in the 21st century is
becoming more and more related to and magnified by a changing and
more unpredictable environment.

In order to address the inadequacy of current programmes and
policies for implementation at the regional and national levels, there is
a particular need for states to reconsider 1) policies and laws related to
migration at national and regional level, as well as regional cooperation
agreements, to provide for the very real challenge of climate refugees,
2) a rethinking of development policies to bring them in line with a
child-centred approach and in full consciousness of the current and
future challenges posed by climate change and 3) taking seriously the
role of children in finding solutions to climate problems and
contributing to mitigation and adaptation strategies, rather than just
being victims that need protection. In order to do this, states and
regional inter-governmental organisations should set up systems to
track accurate data related to the impacts of climate change on
children, disaggregated according to sex and age and should create the
spaces for children to learn about climate change and engage with the
solutions. Finally, states should take ownership of their responsibilities
under the Paris Agreement which came into effect in November 2016,
being the latest of the multi-lateral agreements aimed at ensuring that
the global temperature rise remains below two degrees, in fulfilment of
their Nationally Determined Contribution. Finally States that have not
yet signed and ratified the Paris Agreement should do so in order to
show their commitment to addressing this global challenge.
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1 INTRODUCTION

Of all the rights that accrue to women, the right to land and property is
one of the most significant, particularly on the African continent as a
larger proportion of women live in rural areas and their livelihood is
closely tied to land. While the importance of land and property rights
for women is recognised, a substantial number of women have not
realised their rights. In this regard, this article explores the right to
equality particularly as guaranteed through the equality provisions and
how it has been interpreted and applied within the African regional
human rights system with the view to ascertain whether the
interpretation of these rights is facilitative of the realisation of women’s
rights to land and property.

Over the last 15 years there has been wide recognition of women’s
human rights under international, regional and domestic laws. To date
a plethora of instruments on these rights exist. Extensive research has
shown the realisation of women’s rights particularly rights to land and
property has positive 1mp11cat10ns for the improvement of women’s
lives and for development.! Conversely, literature has also shown that
while recognition of these rights is gaining acceptance through
inclusion in a number of legal documents, there is a vast disparity in the
actual enjoyment of these rights in many countries.? In Africa this is no
different.

A number of instruments in the African human rights system
contain provisions that guarantee or are relevant to the protection and
realisation of women’s rights. In spite of these guarantees systemic
violations of these rights are rampant. Underlying these violations is
inequality and discrimination. One of the critical rights accruing to
women that is yet to be fully realised is the right to property. A
significant number of women across the continent lack secure rights to
property and at the heart of these violations and non-realisation of

1

B Agarwal A field of one’s own: gender and land rights in South Asia (1994);
LN Fonjong Issues in women’s land rights in Cameroon (2012); H Swaminathan
Women’s property rights HIV and AIDS & domestic violence: research findings from
two districts in South Africa and Uganda (2008).

2 Open Society Foundations ‘Securing women’s land and property rights, a critical
step to address HIV, violence, and food security’ http://globalinitiative-escr.org/wp-
content/uploads/ 2014/ 03/Securing-Womens-Land-Property-Rights-20140307.pdf
(accessed 18 June 2017).
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women’s property rights lies inequality. The bodies of the African
human rights system can contribute to the realisation of women’s rights
through development of progressive norms on the right to property for
women. The development of these norms at the regional level has the
%)otelntial to enhance the protection of similar rights at the domestic
evel.

Taking into account the indivisibility, interdependency and
interrelatedness of all rights, the rights to equality and non-
discrimination have a critical role to play towards the realisation and
protection of women’s land and property rights. As Bulto highlights,
‘equality dictates the distribution of public resources for the protection
and promotion of, several rights and ‘other prized social goods and
services to everyone at equal measure.> Further, the African
Commission on Human and Peoples’ Rights (African Commission) has
detailed the importance of equality as the basis of the enjoyment of all
other rights.4 For the interpretation of equality and its application to
contribute to the realisation of women’s right to property, the bodies
tasked with the implementation of the various provisions must be
accepting of the interdependence of rights.

The article begins with a brief overview of the development of
property rights including on the African continent. The concept of
indivisibility, interdependence and interrelatedness of rights and its
recognition on the African system follows. Thereafter the right to
equality, its development and content as applied in the international
human rights system is discussed with the purpose of establishing a
lens with which to view and compare the development of the right to
equality in the African human rights system. The article concludes by
unpacking the application of equality and non-discrimination by the
African Commission.

2 THE DEVELOPMENT OF THE RIGHT TO
PROPERTY

Over the years, human rights law has accumulated a number of
instruments guaranteeing the right to property as a human right. The
earliest formulations of this right in international human rights laws is
captured under article 1(1) of the Universal Declaration of Human
Rights (Universal Declaration) which provides that ‘everyone has the
right to own property alone as well as in association with others.’”® The
recognition of this right was without controversy and due to the
controversies on the nature of the right that prevailed at the time
regarding its role, functions and restrictions, the right to property was
not included in the two key foundational human rights treaties of the

3 TS Bulto ‘The utility of cross-cutting rights in enhancing justiciability of socio-
economic rights in the African Charter on Human and Peoples’ Rights’ (2010) 29
University of Tasmania Law Review 142.

4 Bissangou v Republic of Congo (2006) AHRLR 80 (ACHPR 2006).

5 Universal Declaration of Human Rights.
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United Nations, namely, the International Covenant on Civil and
Political Rights (ICCPR) and the International Covenant on Economic,
Social and Cultural Rights (ICESCR).

After its expression in the Universal Declaration, the protection of
property was mostly articulated in international instruments aimed at
the protection of vulnerable people. Treaties that utilised this approach
include the 1954 Convention relating to the Status of Stateless Persons
and the Convention on the Status of Refugees.” Of particular relevance
to the property rights of women is the Convention on the Elimination of
all forms of Discrimination against Women (CEDAW). CEDAW does
not have a specifically articulated right to property, however, several of
the convention’s provisions have relevance to the protection of property
rights. Such provisions include articles guaranteeing rights to social
security,® access to credit and loans,? and to administer property.'©

Within the treaties of the regional African human rights system,
there are several articles that have a bearing on the protection of the
right to property.'* Article 14 of the African Charter on Human and
Peoples’ Rights (African Charter) is the principal provision
guaranteeing the right to property. The provision states that ‘the right
to property shall be guaranteed’. As Golay and Cismas point out, even
though the provision does not specify to whom the right accrues, in
light of the Charter’s equality provisions in article 2 and jurisprudence
of the African Commission, every individual has the right to property.'?
The Protocol to the African Charter on Human and Peoples’ Rights on
the Rights of Women in Africa (African Women’s Rights Protocol) also
includes a number of provisions that are of relevance to the protection
of women’s property rights. Such provisions include articles on the
protection women’s progerty right during marriage,'3 and at the
dissolution of marriage,'* access to land,’ adequate housing,'® and
inheritance.'”

In articulating the right to property and its importance, the African
Commission has stated that the right to property encompasses the
rights of an individual, group or people to the peaceful enjoyment of

6  UN 1954 Convention relating to the Status of Stateless Persons 360 UNTS 117
articles 13 & 14.

7 TRG van Banning The human right to property (2002) 49; articles 13 & 14 of the
UN 1951 Convention Relating to the Status of Refugees 189 UNTS 137 (UN Refugee
Convention).

8 Article 11(e), 14(c) of the African Women’s Rights Protocol.
9 Article 13(b), 14(g) of the African Women’s Rights Protocol.
10 Article 15(2) and 16(h) of the African Women’s Rights Protocol.

1 See article 13(3) guaranteeing the rights to public property and article 21 on peoples’
rights to wealth and natural resources.

12 C Golay & I Cismas ‘Legal opinion: the right to property from a human rights
perspective’ https://ssrn.com/abstract=1635359 (accessed 15 June 2017).

13 Article 6(j) of the African Women’s Rights Protocol.
14 Article 7(d) of the African Women’s Rights Protocol.
15 Article 15(a) of the African Women’s Rights Protocol.
16 Article 16 of the African Women’s Rights Protocol.

17 Article 21 of the African Women'’s Rights Protocol.
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property.’® Further, the Commission has highlighted that ensuring non
discrimination in the right to property requires 'measures to modify or

prohibit harmful social, cultural or other practices that prevent women
and other members of vulnerable and disadvantaged groups from

f,nj(éylng their right to property, particularly in relation to housing and
an

As in most parts of the world however, the denial of women’s land
and property rights in Africa is pervasive. This is in spite of the widely
accepted importance of women’s control, and access to land and
property to development goals. To date, systemic and systematic
violations of women’s land and property rights exist in many African
countries in the form of statutory and customary laws, policies and
practices and social norms that are widely discriminatory. These
patriarchal beliefs and ideologies are deeply entrenched in the various
ways through which women acquire rights to land and property.

A number of African countries have dual legal systems, with
statutory law coexisting with customary or religious laws. Owing to the
patriarchal beliefs as highlighted above and how a significant number
of people’s affairs end up being regulated through customary law the
land and property rights of a large number of women have therefore
been very precarious. In many instances, concerning women’s land and
property rights, discriminatory customary laws have tended to
dominate land tenure systems, resulting in women’s access to land or
property being closely tied to their relationship to a man — as daughters,
wives, widows and sisters. In some countries where laws have been
enacted that prohibit discrimination, and constitutions guarantee
equality, the application of these provisions to family and personal laws
is exempted. Further, power imbalances and stereotypes within the
family and home particularly around the role of women significantly
pose threats to realisation of women’s property rights.

As Banning gomts out, the right to property has linkages with a host
of other rights.”® The rlght to equality is one of these rights. That
equality and property are closely linked cannot be doubted and there
can be no question that in addition to the direct enforceability of
property rights, equality jurisprudence has a critical role to play in
securing women'’s rights to land and property. Putting this perspective
forward, Bulto has propositioned that ‘whenever a given socio-
economic right is infringed, it usually leads to, results from or is
accompanied by the violation of one or a combination of the right to
equality, the right to judicial protection and the right to due process. A
redress to the latter could also remedy violations of socio-economic
rights.”?! This article proceed on the same assumption that the effective

18 African Commission on Human and Peoples’ Rights ‘Principles And Guidelines on
the Implementation of Economic, Social And Cultural Rights In The African Charter On
Human And Peoples’ Rights’ http://www.achpr.org/files/instruments/economic-social-
cultural/achpr_instr_guide_draft_esc_rights_eng.pdf 53 (accessed 17 September
2017).

19 Principles and Guidelines on Implementation of ESCRR (n 18 above) 55.

20 van Banning (n 7 above).

21 Bulto (n 3 above) 143.
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implementation of women’s equality guarantees is likely to contribute
to the greater protection of women’s property rights.

3 THE CONCEPT OF INDIVISIBILITY,
INTERDEPENDENCE AND
INTERRELATEDNESS OF RIGHTS

The indirect approach of using the indivisibility, interdependency and
interrelatedness of all rights has widely been accepted by scholars.??
The principle of interdependence of rights which posits that rights are
mutually reinforcing emerged as a refutal of the premise that certain
categories of rights were more important than others. Traditionally, the
principle was taken to mean that no right was greater in importance
and in implementation. It suggests that through interpretation, the
application of one right is capable of strengthening the application of
another right.

Writing extensively on interdependence Scott highlights that the
concept has been developed not for the sake of rights but for the sake of
people entitled to the rights as the values ‘related to the full
development of personhood cannot be protected and nurtured in
isolation.”?3 He concludes that interdependence mainly take two forms,
namely, organic interdependence and related interdependence.**
Organic interdependence makes reference to when one right forms part
of another right and as a result the Erotection of the core right would
entail protection of the other right.?> He further distinguishes organic
interdependence into logical and effectivist conception, with the former
meaning that the derivative right is a more specific form of the core
right while the latter meaning2 the effectiveness of the core right
depends on the derivative right.2® Under related interdependence two
distinct rights are mutually reinforcing and therefore to protect one will
indirectly result in the protection of the other.

Several authors have written on the benefits of using the indirect
approach to the protection of rights, which include the experience that
often rights have benefited more at all levels of human rights systems
through enforcement using indirect protection.?” Further, ‘unlike the
typical socio-economic rights, the cross-cutting rights to equality,
judicial protection and due process guarantees have been concretely

22 Asabove.

23 CScott ‘Interdependence and permeability of human rights norms: towards a partial
fusion of the International Covenants of Human Rights’ (1989) 27 Osgoode Hall Law
Journal 769.

24 Asabove.

25 Asabove.

Scott (n 23 above) 782.

27 L Chenwi ‘Permeability of rights in the jurisprudence of the African Commission’
(2014) 39 South African Yearbook of International Law; S Liebenberg & B Goldblatt
‘The interrelationship between equality and socio-economic rights under South Africa’s
transfrormative Constitution’ (2007) 23 South African Journal on Human Rights 335;
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and repeatedly relied upon by the African Commission’.28 Bulto
highlights more of these advantages and states that the utility of cross
cutting rights is that they are already established and undisputed rights
within different systems and use of the permeability approach has the
potential to reveal inherent hidden aspects of socio-economic rights.?9
As a result not only will the advantage be in the enhanced normative
content of rights but the justiciability of these rights will also be
enhanced.3° The elaboration of the content of rights is quite significant
as it is through this process that identification of right violations is
made easier and state obligations regarding that right can be
established. In Legal Resources Foundation v Zambia, the African
Commission stressed these sentiments and stated that ‘it is only to the
extent that the Commission is prepared to interpret and apply the
Charter that Governments would appreciate the extent of its
obligations and citizens understand the scope of the rights they have
under the Charter.’3!

The African Charter in its preamble gives cognisance to the
principle of indivisibility, interdependence and interrelatedness of
rights provided for in the instrument. It acknowledges that the different
categories of rights cannot be disassociated from each other and that
the realisation of rights in one category is mutually beneficial to the
realisation and enjoyment of other rights. The jurisprudence of the
African Commission reflects the recognition of the interdependence of
rights. It has used this approach in a number of communications filed
before it. The Social and Economic Rights Action Centre and the
Centre for Economic and Social Rights v Nigeria (SERAC case),
presents the Commission’s classical case in the application of
interdependence of rights. The Commission used the interdependence
of rights to guarantee protection of the right to housing which is not
specifically provided for in the Charter through an inference of its
existence from the combined reading of the rights to property, health
and family protection.3? Further, the Commission derived the right to
food from the right to life, the right to health and the right of all peoples
to ‘their economic, social and cultural development with due regard to
their freedom and identity and in the equal enjoyment of the common
heritage of mankind.’33 In the same communication, the Commission

H Quane ‘A further dimension to the interdependence and indivisibility of human
rights?: recent developments concerning the rights of indigenous peoples’ (2012) 25
Harvard Human Rights Journal 49; Sisay Alemahu Yeshanew ‘Approaches to the
justiciability of economic, social and cultural rights in the jurisprudence of the African
Commission on Human and Peoples’ Rights: progress and perspectives’ (2011) 11
African Human Rights Law Journal 334.

28 Bulto (n 3 above).

29 Bulto (n 3 above) 145

30 As above.

31 Legal Resources Foundation v Zambia (2001) AHRLR 84 (ACHPR 2001) para 62.
32 Social and Economic Rights Action Centre (SERAC) & Another v Nigeria (2001)
AHRLR 60 (AHRLR 2001) para 63.

33 SERAC (n 32 above) para 64.
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also found linkages between the rights to health in article 16 and the
right to a general satisfactory environment in article 24.34 In Free Legal
Assistance Group v Zaire, the Commission also expanded on the right
to health by finding that the failure to provide for basic services such as
safe drinking water were a violation of this right.3% Similarly, in the
Sudan Human Rights Organisation and Centre on Housing Rights
and Evictions (COHRE) v Sudan communication, the Commission
showed its acceptance of interrelatedness of rights by referencing the
jurisprudence of international law that includes the right to dignity as a
component of the right to life.3

4 EQUALITY AND NON-DISCRIMINATION AND
THEIR RELEVANCE TO WOMEN’S LAND AND
PROPERTY RIGHTS

In order to appreciate the development of equality within the African
human rights system it is imperative to carry out an exposition of the
right to equality and non-discrimination in order to ascertain how the
right is formulated, how it has developed and has been interpreted and
applied at various levels. The section makes reference to equality under
the United Nations human rights system and at domestic level.

A review of literature on the right to equality shows that the earliest
conceptions of equality are generally traced back to Aristotle who
posited the view that like should be treated as alike and unlike cases
differently.37 This view of equality known as formal equality is based on
the view that fairness arises from equal treatment rendered on the basis
of similarities in determined characteristics. What formal equality calls
for is that laws and policies apply to everyone in the same way. In
ensuring formal equality an individual’s circumstances are of no
relevance and as a result formal equality is said to disfavour arbitrary
decision making.3® It is worth mentioning at this point that formal
equality is closely intertwined with the prohibition of direct
discrimination which like formal equality also relies on comparators. It
is akin to the prohibition of direct discrimination which sanctions less
favourable treatment based on a prohibited ground. Formal equality
and non-discrimination therefore emphasises that opportunities
should not be availed on the basis of group identity but rather on merit.

34 Sudan Human Rights Organisation and Centre on Housing Rights & Evictions
(COHRE) v Sudan (2009) AHRLR 153 (ACHPR 2009).

35 Free Legal Assistance Group and Others v Zaire (2000) AHRLR 74 (ACHPR 1995)
para 47.

36 Sudan Human Rights Organisation (n 34 above) para 146.

37 A Smith ‘Equality constitutional adjudication in South Africa’ (2014) 14 African
Human Rights Law Journal 609 611; P Westen ‘The empty idea of equality’ (1982) 95
Harvard Law Review 537.

38 “The ideas of e(%ljlality and non-discrimination: formal and substantive equality’
http://www.equalrightstrust.org/ertdocumentbank/The%20ldeas%200f%20Equality%
20and%20Non-discrimination,%20Formal%20and%20Substantive%20Equality.pdf
(accessed 25 June 2017).



(2017) 1 African Human Rights Yearbook 49

Early formulations of this form of equality are found in international
law’s early conventions.

It is now widely accepted that while formal equality guarantees the
same treatment for everyone, there are various intersecting factors
such as sex, age, race and disability that make it difficult to attain
equality even when people are treated the same way. For women, it was
only recently that formal equality resulted in any gains and even then it
was successful in ‘eliminating explicit barriers to equal treatment’.39
While this conceptualisation of equality in the past resulted in
significant gains for women,4° over the years the adequacy of formal
equality in achieving meaningful equality has been called into question.
This inadequacy of formal equality is attributed mainly with how
similarity and difference are defined as well as its concern only with the
form or framing of rules or laws. Formal equality it has been said: 4*

Fails to understand the structural imbalance of power between men and women

and the systemic nature of discrimination. Rightly so, it has come to be accepted

that such a narrow formulation of equality creates an illusion of equality while
potentially contributing to the entrenchment of inequalities for particular
individuals or groups.
The problems encountered by women on the continent highlighted in
the previous section attest to this. The existence of formal guarantees to
equality have not done much to improve the lived experiences of a
significant number of women.

The deficiencies of formal equality have spawned vast literature
and scholarship acknowledging the complexities of inequality as a
result of its systematic nature, and its entrenchment in social values
and behaviours, the institutions, the economic systems of society.4? In
particular feminist scholarship and critique contributed vastly to how a
conception of equality that is wider than formal equality can derive any
meaningfulness for women. The formulation of equality as substantive
equality is one of these. While there are many variations or models to
substantive equality such as equality of results, equality of
opportunities and the four dimensional formulation,43 at its most basic
level substantive equality recognises that equal treatment in itself does
not and indeed did not guarantee equal outcomes or equality of
opportunities; as a result the law should take into account relevant
differences that pose disadvantage to an individual or a particular
group. As opposed to the form of laws, its concern is with the actual
enjoyment of a right and unmasking the factors that hinder attainment
of equality in fact.

39 N Levit & RRM Verchick Feminist legal theory (2004) 15.

40 As above.

41 OM Fiss ‘Groups and the equal protection clause’ (1976) 5 Philosophy and Public
Affairs 107.

42 C Albertyn ‘Substantive equality and transformation in South Africa’ (2007) 23
South African Journal on Human Rights 253.

43 S Fredman & B Goldblatt ‘Gender equality and human rights’ http://
www.unwomen.org/-/media/headquarters/attachments/sections/library/publications/
2015/goldblatt-fin.pdf?vs=1627 (accessed 18 June 2017).
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While it is beyond the scope of this article to go into the different
formulations of substantive equality, a substantive approach to equality
delves into the individual’s context in order to eliminate barriers that
impinge on full realisation of equality. The concern of substantive
equality is not only that laws or policies should guarantee equal
treatment but it goes further into analysing that the application of laws
and policies ensures equal outcomes. Fredman and Goldblatt point out
that substantive equality has as its dimensions ‘redressing
disadvantage; countering stigma, prejudice, humiliation and violence;
transforming social and institutional structures; and facilitating
political participation and social inclusion.’#4 To a large degree this four
dimensional approach captures the formulations of the various strands
of substantive equality. Put differently, substantive equality should
encompass

equality of opportunity under the concept of ‘formal equality,” meaning requiring

the equal value of all; equal access to the opportunities through pro-active policy

and programmatic measures and redistribution; equality of outcomes; sustainin

equality of outcomes by institutional reform and creating enabling environment.*
By focusing on redressing disadvantage, substantive equality is
achieved through recognising how power imbalances within families
result in inequalities that impact access generally.4® In this instance,
the concept of direct discrimination which refers to when a practice,
rule, requirement or condition is neutral on its face but impacts
disproportionately upon a particular group or individual is of
importance. As is the case with the relationship between formal
equality and direct discrimination, substantive equality is interlinked
with the concept of indirect discrimination albeit that under the four
dimensional approach it is an incomplete version. Indirect
discrimination sanctions the use of seemingly neutral laws and policies
which have disparate outcomes. Indirect discrimination does not
however ‘redress disadvantage nor require institutional change.’4”

5 THE APPLICATION OF SUBSTANTIVE
EQUALITY IN INTERNATIONAL HUMAN
RIGHTS SYSTEMS

There have been a number of ways in which the adoption of substantive
equality has been assessed. The formulations of substantive equality
mentioned above provide a lens through which to understand how
substantive equality has been incorporated. This section explores how
equality and non-discrimination have been adopted, interpreted and
applied in the international human rights system, particularly, the
ICCPR, ICESCR and CEDAW. This includes the interpretation of the

44 As above.

45 UNWomen ‘Women’s rights to equality: the promise of CEDAW’ (2014) 24 http://
asiapacific.unwomen.org/~/media/field%200ffice%20eseasia/docs/publications/2014/
7/the%20promise%200f%20cedaw%20final%20pdf.ashx (accessed 18 June 2017).

46 Fredman and Goldblatt (n 43 above).

47 Fredman and Goldblatt (n 43 above) 8.
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right to equality and non-discrimination by the bodies tasked with
monitoring these treaties and the jurisprudence of these treaty bodies
by looking at the decisions they have made.

While the rights to equality and non-discrimination have been
expressed in general terms in the various human rights instruments,
there has been growing recognition at various levels that equality
should be viewed and interpreted substantively. This can be seen from
a thorough comparative analysis of earlier instruments such as the
Universal Declaration, the ICCPR and the ICESCR, which couched the
equality guarantees in the manner mentioned above. Later treaties
such as the CEDAW have evolved towards the substantive approach
through provisions that go beyond requiring equal treatment between
men and women. A close look at the text of the Convention reveals its
adoption of different forms of equality including substantive equality.
The treaty’s provisions such as those on temporary special measures
and those requiring states to modify social and cultural patterns are
such examples of giving value to substantive equality. A further way in
which international law has moved towards the substantive equality
approach is through provisions that impose on states of positive
obligations to respect, protect and fulfil the right.4

Apart from the treaty provisions, the interpretation and application
of the equality and non-discrimination provisions by the various treaty
bodies are particularly insightful in establishing development of the
substantive approach in international law. These bodies which are
mandated with interpreting the provision of the treaties they monitor
have done so through General Comments or General
Recommendations, communications they receive and Concluding
Observations to different countries. The UN Committee on the
Elimination of all forms of Discrimination against Women (CEDAW
Committee) has underlined the importance of an interpretation of
equality that goes beyond formal equality as a means of deconstructing
underlying factors that impede on the realisation of women’s rights in
several of its General Recommendations. The committee has stated
that equality requires that states should give attention to differences
between men and women which warrant non-identical treatment in
order to achieve equality that is transformative, equality of outcomes
and equality of opportunities.#® In addition to affirming substantive
equality as a component of the equality guarantees, this interpretation
has also informed how the Committee has interpreted the substance of
various other rights and the state obligations pursuant to these rights.
In addition to calling on states to guarantee formal equality in the
enjoyment of several rights, General Recommendations compel states
to take into account factors that impede different groups from enjoying
rights on an equal footing.5° Even though as mentioned above the
equality guarantee in the ICESCR is phrased in a general manner, the
UN Committee on Economic, Social and Cultural Rights (Committee on

48 Fredman and Goldblatt (n 43 above).
49 General Recommendation 25.
50 General Recommendation 24.
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CESCR) has also used its General Comments to elaborate that equalit
as provided for in its treaty also includes substantive equality.>!
Further, the Committee has stated that in ensuring equality it is
permissible for states to give different treatment where it is a measure
designed to suppress factors that perpetuate discrimination.5?

The three committees have addressed the need to take into account
various factors in all spheres of life that infringe on women’s rights in
several concluding observations to states. In particular, the CEDAW
Committee has in a number of concluding observations criticised states
on placing emphasis only on formal equality.53 In relation to redressing
disadvantage it has consistentlby directed states to factors within the
family that impede on equality.>4 The Committees have focused on the
differences in power within the marriage and inheritance practices.
They have in addition directed states to target measures on achieving
equality to groups of vulnerable women such as women with
disabilities,55 rural women and indigenous women,?® to deal with
institutional barriers that stand in the way of equality.

The CEDAW Committee has in its decisions been to a large extent
applying an interpretation of substantive equality that is in keeping
with its expression of substantive equality in the various General
Recommendations. Cusack argues however that the consistency of the
generous substantive interpretation has varied between different
categories of rights.5” In keeping with the substantive equality
interpretation requiring an acknowledgment of women’s context, the
CEDAW Committee has stressed the importance of taking into account
women’s specific needs, intersecting factors that make women
vulnerable to inequality.°® It has emphasised the importance of
eliminating gender stereotypes as a means of realising de facto
equality.®® In Kell v Canada, the state was obliged to have taken into
account the fact that the author was aboriginal and vulnerable.
Similarly, in Alyne da Silva Pimentel Teixeira v Brazil, the Committee

51 General Comment 16.

52 General Comment 20.

53 C Buckley, A Donald et al (eds) Towards convergence in international human
rights law: approaches of regional and international systems (2016) 202.

54 Concluding Observations on the initial, second and third Report of Djibouti,
CEDAW Committee 28 July 2011 UNDoc CEDAW/C/DJI/CO1-3/2011, Concluding
Observations on the Seventh Periodic Report of New Zealand, CEDAW Committee
27 July 2012 UNDoc CEDAW/C/NZI/CO/7(2012).

55 As above.

56 UN Committee on the Elimination of Discrimination Against Women, Concluding
Comments of the Committee on the Elimination of Discrimination against Women:
Honduras, 10 August 2007, CEDAW/C/HON/CO/6, http://www.refworld.org/docid/
46d28100d.html (accessed 14 July 2017).

57 S Cusack & L Pusey ‘CEDAW and the rights to non discrimination and equality’
(2013) 14 Melbourne Journal of International Law 16.

58  Kell v Canada (26 April 2012), Communication 18/2008, UNDoc CEDAW/C/51/D/
19/2008 (2012).

59 RB v Turkey, Communication 28/201, CEDAW Committee (12 April 2012) UNDoc
CEDAW/C/51/D/28/2010 (2012).
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adopted the intersectional approach which considered all factors about
the author that had impeded the realisation of her right.

That the international human rights system has interpreted and
applied equality and non-discrimination using a substantive lens shows
what is possible in giving meaning to equality and for this reason
provides a useful yardstick with which to look at this right within the
African context.

6 THE APPLICATION OF EQUALITY AND NON-
DISCRIMINATION IN THE AFRICAN UNION’S
HUMAN RIGHTS SYSTEM

In light of the various ways outlined above that show how substantive
equality has been incorporated and interpreted in international human
rights systems, this section turns to the African Union’s human rights
system in order to establish whether there has been a recognition and
acceptance of substantive equality and if so how it has been assimilated
and applied. The section looks at the various instruments, processes
and mechanisms that set or develop norms within the African Union’s
human rights system.

In the African context, the equality guarantees are expressed within
the two main treaties, namely, the African Charter on Human and
People’s Rights (African Charter) and the Protocol to the African
Charter on Human and Peoples’ Rights on the Rights of Women in
Africa (African Women’s Rights Protocol). In the African Charter, the
provisions relevant to equality are found in articles 2 and 3 and 18(3).
As with the earlier treaties under international law, the formulation of
the guarantee to equality in article 3 is also in a general open textured
manner without any expansion. Goldblatt and Fredman’s have posited
that the inclusion of positive duties on states to ensure equality is in
accordance with substantive equality. Flowing from this argument, it
could be that by virtue of the obligation in article 1 which requires states
parties to the African Charter to ‘undertake to adopt legislative or other
measures to give effect’ to rights accords with a substantive equality
approach. Article 18(3) is a provision aimed at addressing
discrimination against women. That the provision calls on states to
‘ensure the elimination of every discrimination against women and also
ensure the protection of the rights of the woman and the child as
stipulated in international declarations and conventions’ can be viewed
as a call to not only pay attention to inequalities that are overt but to
take a holistic approach. As Ngwena points out,

an intention by the drafters to give a generous interpretation to equality and non-

discrimination under the African Charter can also be inferred from the fact that

article 18(3) implicitly appeals to other international treaties as one of the

yardsticks for determininﬁ% whether the state has complied with its non-
discrimination obligations.

60 C Ngwena ‘Sexual health and human rights in Africa’ http://www.ichrp.org/files/
papers/185/140_Ngwena_Africa_2011.pdf (accessed 1 July 2017).
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On the basis of this assertion he argues that the wording of article
18(3) makes it possible to allow interpretation of equality as substantive
as has been done by other treaty bodies.

The African Women’s Rights Protocol ‘completes, develops and
specifies the gender equality and non-discrimination contained in the
African Charter.”®! It contains several provisions guaranteeing the
formal equality by requiring laws and practices that guarantee equal
treatment between women and men. Article 8 of the African Women’s
Rights Protocol guarantees women and men equality before the law and
equal protection of the law. The African Women’s Rights Protocol, like
its counterpart CEDAW, is also more expansive in the adoption of
substantive equality in its provisions. The provision on elimination of
discrimination in article 2 by requiring from states the effective
application of the principle of equality, obliging states to ‘take
corrective and positive action in those areas where discrimination
against women in law and in fact continues to exist’, and requiring
modification of social and cultural patterns of conduct of women and
men accord with the conception of substantive equality. In this way the
African Women’s Rights Protocol acknowledges that women and men
are not starting at the same point and the effect of other factors in the
realisation of women’s equality.

Further, the text in the provisions of the African Women’s Rights
Protocol have been very specific in calling on states to address
imbalances fostering inequality that exist within the home and family
setting. In particular article 16 addresses a number of factors that are
causes of power imbalances within the family. The provisions such as
article 5 calling for the elimination of cultural practises and stereotypes
based on the superiority or inferiority of the different sexes, article 5(1)
calling for the family education on maternity as a social function, attest
to the recognition of factors that infringe on equality. In addition, other
provisions such as article 9 providing for participative governance and
women’s governance in national politics, article 12 and article 13
obliging states to guarantee equal opportunities in education and
employment resonate with the objectives of substantive equality.

Similarly, there are two bodies that have the mandate to interpret
provisions of African Charter and the African Women'’s Rights Protocol.
The African Charter makes provision for the establishment of the
African Commission as a quasi-judicial body tasked with monitoring
implementation of the African Charter’s provisions and in article 45(3),
and mandates the body with the interpretation of the Charter’s
provisions. On the other hand, the Protocol to the African Charter on
Human and Peoples’ Rights on the Establishment of an African Court
on Human and Peoples’ Rights (African Court Protocol) establishes the
African Court on Human and Peoples’ Rights (African Court) to
strengthen the protective mandate of the African Commission. The
jurisdiction of this court includes the interpretation and application of

61 Buckley et al (n 53 above) 203.
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the Charter, the Protocol and any other human rights instruments
ratified by states.®® There are various processes at the disposal of these
bodies through which they can elaborate on norms. Each of these
processes produces standards of varying legal weight and include
concluding observations and recommendations, general comments,
advisory opinions. resolutions and decisions on communications. On
the basis of the mandates of these bodies regarding interpretation and
application of the provisions of the Charter and the African Women’s
Rights Protocol, the part that follows focuses on how these bodies have
proceeded to interpret and apply the right to equality.

Unlike the deepened use of various means by treaty bodies in the
international human rights systems, the elaboration of norms and
content of rights in the African human rights system is still at a nascent
stage. The African Commission has adopted only a handful of general
comments and does not have a general comment that speaks
exclusively to the right to equality. The approach in General Comment
2 interpreting provisions of article 4 allude to recognition on the part of
the African Commission of substantive equality. The General Comment
references the importance of removing impediments to health services
reserved for women by addressing factors such as policies, socio-
cultural attitudes and gender disparities in the attainment of equality in
health care.

The African Commission is empowered by the Charter to pass
resolutions.®3 Resolutions formulate and lay down principles and rules
aimed at solving legal problems relating to human and peoples’ rights
and are generally categorised into three.°4 These are thematic
resolutions, administrative resolutions and country specific
resolutions. In particular, the Commission has stated that its thematic
resolutions ’elaborate in greater detail specific human right themes or a
particular substantive right covered in the Charter.’®> The Commission
has adopted a number of comprehengive resolutions in which it
elaborates on several substantive rights.®® However, it is yet to do the
same with the right to equality.

The African Commission has also adopted a handful of guidelines
but similar to the absence of a resolution on equality it does not have
any guidelines that deal directly with the equality provisions in the
treaties of the African Union. In its Guidelines on the Implementation
of socio economic rights the Commission has however stated that

62 Articles 4 of the Protocol to the African Charter on Human and Peoples Rights on
the Establishment of the African Court on Human and Peoples’ Rights.

63 Article 45 of the Charter.
64 http://www.achpr.org/resolutions/about/
65 As above.

66 231: Resolution on the right to adequate housing and protection from forced
evictions, Adopted at the 52nd Ordinary Session of the African Commission on Human
and Peoples’ Rights held in Yamoussoukro, Cote d’Ivoire, from 9 to 22 October 2012;
234: Resolution on the Right to Nationality e African Commission on Human and
Peoples’ Rights, meeting at its 53rd Ordinary Session held from 9 to 23 April 2013 in
Banjul, The Gambia; 375: Resolution on the Right to Life in Africa - ACHPR/Res. 375
(LX) 2017 he African Commission on Human and Peoples’ Rights, meeting at its
60th Ordinary Session held in Niamey, Republic of Niger, from 8 to 22 May 2017.
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‘[g]uarantees of equality and non-discrimination should be interpreted,
to the greatest extent possible.”®” In formulating effective equality in
the enjoyment of socio economic rights, the Commission has included
the hallmarks of substantive equality by obliging states to pay attention
to vulnerable groups and the factors that impede their enjoyment of
rights on an equal basis. Further, the Commission clearly states that the
right to equality encompasses the adoption of special measures ‘in
order to reduce or suppress conditions that perpetuate discrimination
and to realise substantive equality.”®® States are also required to take
into account all patterns of inequality such as those based on sex,
religion and ethnicity in measures aimed at ensuring equality.

The African Commission’s concluding observations and
recommendations to different states allow a glimpse of the body’s
interpretation of equality. The utility of concluding observations lie in
the recommendations that the Commission gives to states on how to
implement the provisions of the Charter or the obligations of states in
relation to the rights in the African Union’s treaties. The concluding
observations to many African states have consistently included key
components of a substantive equality approach. For instance, the
Commission’s observations and recommendations have highlighted
that even in the presence of measures protecting the rights of women
there are structural factors such as partriarchal cultures resulting in
inequality which require attention in order to ensure women’s actual
enjoyment of the right to equality.®9

Not only do these observations and recommendations recognise the
need to consider the several factors that hamper the enjoyment of
equality between different groups, the Commission has consistently, in
keeping with substantive equality, commended or called upon states to
implement measures that level the playing field between men and
women and are aimed at ensuring equality. The Commission has on
several occasions commended states on the implementation of
provisional measures such as affirmative action in various spheres or
called upon states to implement such measures.”® The concluding
observations of the Commission have also addressed themselves to

67 Principles and Guidelines on the Implementation of ESCR (n 18 above) para 31.

68 Pprinciples and Guidelines on the Implementation of ESCR (n 18 above) paras 31 &
34.

69 Concluding Observations and Recommendations on the Initial Periodic Report of
the Republic of Liberia on the Implementation of the African Charter on Human and
Peoples’ Rights. 55th Ordinary Session, held from 28 April to 12 May 2014, in Luanda,
Angola, and adopted at its 17th Extra-Ordinary Session, held from 19 to 28 February
2015, in Banjul, The Gambia.

70 Concluding Observations and Recommendations on the Initial and Combined
Periodic Report of the Republic of Malawi on the Implementation of the African Charter
on Human and Peoples’ Rights (1995 — 2013) considered during its 56th Ordina
Session, held from 21 April — 7 May 2015 in Banjul, The Gambia and adopted 57t
Ordinary Session held from 04 to 18 November, 2015, in Banjul, Republic of The
Gambia; Concluding Observations and Recommendations on the Consolidated 2nd to
1oth Periodic Report of the United Republic of Tanzania adopted at the 43rd Ordinary
Session of the African Commission on Human and Peoples’ Rights held from 7 to 22 May
2008, Ezulwini, Kingdom of Swaziland
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other aspects of substantive equality such as the dismantling of gender
inequalities and power disparities inherent within the family.”*

To date, there is a dearth on jurisprudence on women’s human
rights within the African human rights system which makes it nearly
impossible to assess the extent to which substantive equality has been
interpreted in relation to women. Both the Commission and the Court
have hardly dealt with communications on women’s human rights.
However, the bodies have been occasioned with the opportunity to deal
with the right to equality. Predominantly the jurisprudence of the
African Commission has favoured the formal approach to equality.
Several communications have consistently referred to equality as
requiring sameness in treatment. In Zimbabwe Lawyers for Human
Rights v Zimbabwe, the Commission stated that equality at its most
fundamental level ‘is a principle under which each individual is subject
to the same laws, with no individual or groups having special legal
privileges.” In the communication the Commission does not go any
further than this in defining equality. Similarly, in Zimbabwe Lawyers
for Human Rights and Institute for Human Rights and Development
in Africa (on behalf of Andrew Barclay Meldrum) v Zimbabwe, the
Commission reiterates the above definition of equality and further
explains that equality in Article 3(1) means that ‘the right to equality
before the law does not refer to the content of legislation, but rather
exclusively to its enforcement.””? In Purohit and Moore v the Gambia,
the Commission stressed on the importance of article 3 as guaranteeing
fair and just treatment of individuals within the legal system of a
country.

In Egyptian Initiative for Personal Rights and Interights v Egypt,
a case in which the complainants were all women and alleged an
infringement of their equality right, the Commission similarly based it’s
decision on violation of equality by largely using the formal equality
lens. Once again the Commission relied on its interpretation of equality
espoused in the Zimababwe Lawyers for Human Rights decision
which calls for sameness in the application of the law. While the
Commission acknowledged that the state has an affirmative duty to
prohibit discrimination,’3 the decision does not go further to elaborate
what the positive duty entails an exercise which perhaps might have
resulted in the development of the Commission’s substantive equality.

In Equality Now and Ethiopian Women Lawyers Association
(EWLA) v Federal Republic of Ethiopia, the Commission persisted on
a formal approach and pronounced that the guarantee in article 3 is

7t Concluding Observations and Recommendations on the Initial Periodic Report of
the Republic of Liberia on the Implementation of the African Charter on Human and
Peoples’ Rights considered at its 55th Ordinalﬁf Session, held from 28 April to 12 May
2014, in Luanda, Angola, and adopted at its 17" Extra-Ordinary Session, held from 19 to

28 February 2015, in Banjul, The Gambia.

72 Zimbabwe Lawyers for Human Rights & Institute for Human Rights and
Development (on behalf of Andrew Meldrum) v Zimbabwe, Communication 294/2004,
26th Annual Activity Report.

73 Egyptian Initiative for Personal Rights and Interights v Egypt (2006) AHRLR 94
(ACHPR 2006 para 175
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‘accorded to all persons in analogous situations in an equal manner and
measure.””4 Grounding its enquiry in the prohibition on discrimination,
the Commission focused itself to an enquiry on direct discrimination
which like formal equality relies on the use of a comparator as opposed
to indirect discrimination. An indirect discrimination enquiry would
have enquired into whether a law, policy or action that is seemingly
neutral results in disproportionate impact on a particular group.

The Centre for Minority Rights Development and Minority Rights
Group (on behalf of Endorois Welfare Council) v Kenya did not deal
with violations of the equality provisions of the Charter. However, it is
one of the cases that displays aspects of a substantive approach to
equality through the view it took on special measures. In response to
state allegations that ‘special treatment in favour of the Endorois might
be perceived as being discriminatory,” the Commission established that
in certain cases ‘positive discrimination or affirmative action’ is not
discriminatory when employed for the purposes of helping to redress
imbalance.”>

The African Court is a relatively recent addition to the bodies of the
African human rights system established *to complement and reinforce
the functions of the African Commission.””® As a result of having in
existence for a short period of time the Court has not had much of an
opportunity to deal with cases that develop interpretation of the
equality provisions.

While the jurisprudence of the African human rights system that
shows a recognition of substantive equality has been limited it is worth
mentioning that the Charter in articles 60 and 61 allows the
Commission to be guided by international law and there have been
communications in which the Commission has made reference to the
jurisprudence of other bodies. In Purohit, the African Commission
based on the similarities between article 13(1) of the African Charter
and article 25 of the ICCPR endorsed the interpretation afforded to
article 25 by the Human Rights Committee.”” While General Comment
on article 25 does not relate explicitly to substantive equality, the value
of the approach leaves room for the Commission to be inspired to
develop its own jurisprudence on the basis of some of the progressive
norms and standards developed by the other treaty bodies. On this
basis it is hoped that in future when the treaty bodies are occasioned to
deal with communications relating to women’s property rights they will
do so taking into account progressive developments that have taken
place in other jurisdictions when using interdependence of rights.

74 Equality Now and Ethiopian Women Lawyers Association (EWLA) v Federal
Republic of Ethiopia para 142.

75 Centre for Minority Rights Development and Minority Rights Group (on behalf of
Endorois Welfare Council) v Kenya (2009) AHRLR 75 (ACHPR 2009) para 196.

76 http://www.african-court.org/en/

77 Purohit and Moore v the Gambia (2003) AHRLR 96 (ACHPR 2003).
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7  CONCLUSION

Systemic and systematic violations of women’s land and property rights
exist in many African countries in the form of statutory and customary
laws, policies and practices and social norms that are widely
discriminatory. These patriarchal beliefs and ideologies are deeply
entrenched in the various ways through which women acquire rights to
land and property. Power imbalances and stereotypes within the family
and home particularly around the role of women significantly pose
threats to realisation of women’s property rights. It is against this
backdrop that the African human rights system needs to develop
jurisprudence on WLPR based on substantive equality. Given that the
jurisprudence of the African human rights system that shows
recognition of substantive equality has been limited, there is room for
the development of African jurisprudence drawing some of the
progressive norms and standards developed by the other treaty bodies.
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ABSTRACT: The African Women’s Rights Protocol in article 9 affirms the
equal participation of women in political and decision-making processes.
This article largely relies on literature to examine the domestic effect of this
provision in Zimbabwe, following the ratification of the African Women’s
Rights Protocol in 2008. Accordingly, this article explores the importance of
article 9, deciphering the significance thereof. It also examines the adequacy
of legal, policy and institutional practices, and the persistent challenges to
women participation in public life. Guided by article 9 of the Protocol,
Zimbabwe made considerable strides in ensuring women’s political
participation. While significant outcomes have been noted, women’s
participation is in most cases below the 50 per cent set by article 9. This
underperformance emanates from the fact that most legal and institutional
measures aimed at ensuring women participation are limited in scope, not
effectively disseminated and insufficiently executed due to limited resources
and political will. Besides, women continue to face persistent forms of
gender based violence, poverty, socio-cultural and institutional barriers,
which limit their political participation. This article recommends political
and electoral reforms including the change of electoral system to
proportional representation, introduction of mandatory political party and
national gender quotas, levelling of the political playing field, and engaging
in innovative and widespread research, lobbying and advocacy for equal
women participation in public life.
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Pratiques et défis dans la mise en ceuvre du droit des femmes a participer a

la vie publique au Zimbabwé aux termes du Protocole relatif aux droits des
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RESUME: L’article 9 du Protocole relatif aux droits des femmes en Afrique garantit la
participation égale des femmes a la vie politique et a la prise de décisions. La présente
réflexion s’appuie largement sur la doctrine pour examiner I'effet de cette disposition
en droit interne zimbabwéen suite a la ratification du Protocole en 2008. Par
conséquent, la réflexion explore 'importance de I’article 9, en analysant son sens. Elle
examine également l'adéquation des pratiques juridiques, politiques et
institutionnelles ainsi que les défis qui persistent quant a la participation des femmes
a la vie publique. En s’inspirant des dispositions de l'article 9 du Protocole, le
Zimbabwé a fait des progres considérables en vue de garantir la participation politique
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des femmes. Bien que des résultats significatifs aient été enregistrés, la participation
des femmes est, dans la plupart des cas, inférieure a la norme de 50% fixée par l'article
9. Cette sous-performance provient du fait que la plupart des mesures juridiques et
institutionnell%s visant a garantir la participation des femmes sont limitées et ne sont
pas efficacement diffusées en raison de ressources limitées et de volonté politique
insuffisante. D’ailleurs, les femmes continuent de faire face a des formes persistantes
de violence sexiste, de pauvreté, d’obstacles socioculturels et institutionnels, qui
limitent leur participation politique. Cette réflexion recommande des réformes
politiques et électorales, y compris le changement du systeme électoral en vigueur au
mode de représentation proportionnelle, l'introduction de partis politiques
obligatoires et de quotas pour les femmes au niveau national, le nivellement du terrain
politique ainsi que la recherche, le lobbying et le plaidoyer en faveur de la participation
égale des femmes a la vie publique.

KEY WORDS: Protocol to the African Charter on the Rights of Women in
Africa, Maputo Protocol, decision-making, women, political participation,
barriers, gender, equality
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1 INTRODUCTION AND BACKGROUND

The equal representation and participation of women in public life
gained impetus in the second half of the 20th century. This advance
resulted from democratisation and development processes, world-
wide, and the increasing emphasis on non-discrimination, justice and
inclusiveness after the creation of the United Nations (UN). Indeed, a
democratic society puts value and worth on all human beings’
contribution to matters shapin% their lives and the development and
wellbeing of society at all levels.

The quest for gender equality and non-discrimination is expressed
in several UN human rights? and development3 frameworks. Within
the African region, a number of frameworks# speak to gender equality,
including the African Charter on Human and Peoples’ Rights (African
Charter), and the Protocol to the African Charter on Human and

1 UNDP Zimbabwe Human Development Report 2000: Governance (Nat print:

Harare 2000).

2 See art 21(1) of the Universal Declaration of Human Rights (1948); articles 3 and 25
of the International Covenant on Civil and Political Rights (1966); and articles 2 and 7 of
the Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW 1979).

3 For development strategies see the Sustainable Development Goals 5.5 (SDGs)
2015-2030, which succeeds the Millennium Development Goals (MDGs) 2000-2015.

4 See art 4(1) of the Constitutive Act of the AU; AU Gender Policy; Solemn Declaration
on Equality in Africa; Agenda 2063; Commission on the Status of Women 59th and 6oth
Sessions (2015, 2016); and declaration of 2010-2020 as the African Women’s Decade.
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People’s Rights on the Rights of Women in Africa (African Women’s
Rights Protocol).

Specifically, the African Charter was developed for the purposes of
promoting and protecting human rights in Africa.> Although the
Charter was designed to guarantee the rights of both women and men,
women’s ri}ghts, as such, are specific%lly mentioned in only a few
provisions.” This normative inadequacy® prompted the adoption of the
landmark African Women’s Rights Protocol on 11 July 2003. The
Protocol entered into force on 25 November 2005, after securing
ratifications by the required number of 15 African Union (AU) member
states.” The African Women’s Rights Protocol is a comprehensive
framework that recognises several rights of women at the generic and
specific levels in Africa. For these reasons, the Protocol is hailed as the
most inventive and exciting development in women rights protection
since the AU formation as it lays down essential human rights
standards for African women.'® A closer look at the Protocol shows the
extent to which the AU recognises, reaffirms, or guarantees existing
rights under UN human rights systems.!!

Article 9 of the African Women’s Rights Protocol, which calls for
equal representation of women in political and decision-making
processes, is the focus of this article. The process to achieve 50-50
representation of women and men in institutions of power includes
affirmative action, enabling national legislation and other necessary
measures.'? The equal representation of women and men in political
and decision-making institutions is crucial for consolidation of
democracy. For democracy to be sustainable, it has to allow for the
inclusion and participation of every citizen to represent their concerns
and interests in matters shaping their lives. In a way, article 9 confirms
that women are equal human beings, and emphasises the need to
promote, protect and enforce their political rights.

The call by article 9 is important for African countries, including
Zimbabwe, where women’s participation in public life has been limited
before ratification of the Protocol in 2008. Since independence in 1980,

5 F Ouguergouz The African Charter on Human and Peoples’ Rights: a
comprehensive agenda for human dignity and sustainable democracy in Africa (2003)
432.

6 See Preamble of African Charter.

7 See art 18 of the African Charter.

8  See Preamble to the Protocol; See also F Banda ‘Brazing a trail: The African Protocol
on Women’s Rights comes into force’ (2006) 50 Journal of African Law 72; F Viljoen
International human rights law in Africa (2007) 529.

9 Article 29(1) of the African Women’s Rights Protocol.

10 E Durojaye & LN Murungi ‘The African Women’s Protocol and sexual rights’ (2014)
18 International Journal of Human Rights 893; B Kombo, R Sow & FJ Mohamed (eds)
A journey to equality: 10 years of the Protocol on the Rights of Women in Africa,
Equality Now (2013); VO Ayeni (ed) The impact of the African Charter and the African
Women'’s Rights Protocol in selected African states: Zimbabwe (2016) 281-296.

1 See F Viljoen ‘An introduction to the Protocol to the African Charter on Human and
Peoples’ Rights on the Rights of Women in Africa’ (2009) 16 Washington & Lee Journal
of Civil Rights & Social Justice 11.

12 See article 9(1) of the African Women'’s Rights Protocol.



(2017) 1 African Human Rights Yearbook 63

women in Zimbabwe remained largely tucked away and confined to
domestic roles, and were not provided with opportunities and
resources to be represented and competitively participate in public life.
By the year 2000, women comprised only 1 per cent of the positions in
key political and decision-making institutions.'3 In Parliament, female
representation ranged between 8 and 14 per cent in the period between
1980 and 2008.14 In the judiciary, women comprised only five of the 26
judges of the High Court by 2000.'> Women'’s representation was also
low in local governance, cabinet, the Senate and appointed decision-
making bodies, including in civil service and parastatals.

The ratification of the Protocol in 2008 was expected to improve
women representation in key political and decision-making institutions
in Zimbabwe. Indeed, women’s representation improved significantly
in political and decision-making processes. This improvement was a
result of the concerted efforts to implement the Protocol through
constitutional and policy reforms, and other endeavours by state and
non-state actors. However, this article notes that women are yet to
enjoy equal participation in public life even with efforts to implement
article 9 of the Protocol. In most cases, statistics in Zimbabwe show
women comprising around 30 per cent, but that is still below the
desired 50-50 representation. Notably, there continues to be few
women managers, clerks and mayors in local government even after
ratification of the Protocol.’® In various government ministries,
including the Ministry of Women Affairs, Gender and Community
Development, women comprise 30 per cent or less of senior
managers.'”

Similarly, the numbers of party candidates and elected women
parliamentarians and councillors have been decreasing. After
Zimbabwe’s 2013 elections, the number of elected women fell from 34
to 26'° for Parliament, and from 19 per cent to 16 per cent® for local
authorities. Additionally, the number of women who contested seats as
National Assembly candidates fell from 105 in 2008 to 90 in 2013.2°
Similarly, limited numbers of women participate in electoral processes
and mainstream politics as voters and political party supporters.
Zimbabwe remains lowly ranked with regards to women representation

13 UNIFEM Biennial Report: Progress of the World’s Women (2000).

14 Gender Links SADC Gender Protocol Barometer 2013 Zimbabwe (Gender Links:
Johannesburg 2015); R Gaidzanwa ‘Gender, Women and Electoral Politics in Zimbabwe’
(Electoral Institute of Southern Africa (EISA) Publications: Johannesburg 2004) http://
www.eisa.org.za (Accessed on 10 June 2017); C Dziva et al ‘No easy walk through
primary elections for rural women in Zimbabwe’ (2013) 13 Journal of Humanities and
Social Science 6 50-57.

15 UNDP (n 1 above).

16 M Zanhi ‘Is there political will to translate it into reality?” (Legal Resources
Foundation: Bulawayo 2013).

17 Gender Links SADC Gender Protocol Barometer 2015 Zimbabwe (Gender Links:
Johannesburg 2015) 8.

18 Gender Links (n 14 above) 37.

19 Gender Links (as above).

20 Gender Links (as above) 36.
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in appointed offices, including in Cabinet.®! These statistics speak
volumes about the impediments that women continue to face in
wrestling for elected and appointed party and government positions.

Previous attempts to evaluate the domestic impact of African
Women’s Rights Protocol have tended to focus on the Protocol as a
whole.?* These studies hail the Protocol’s declaration on socio-
economic and political participation only in passing, without an in-
depth analysis of the extent at which specific 2%rovisions of the Protocol
have been implemented at the national level.*> This study discusses the
importance and practices for implementing article 9 of the Protocol,
and the persisting hindrances to women’s participation in public life in
Zimbabwe. Additionally, the article offers measures that Zimbabwe and
other state parties to the Protocol can take to ensure equal
representation and participation of women in the public sphere.

Although the article focuses on Zimbabwe, other African countries
with similar contexts may find the article helpful. It is anticipated that
state parties, civil society, and key institutions for human rights
advancements within the AU, notably the African Commission, and
Solidarity for African Women'’s Rights Coalition, the African Women’s
Development and Communications Network, may find this article
strategic in their quest to ensure women’s political rights.

Chronologically this contribution starts with this introduction and
background section, followed by a discussion on the importance of
article 9 of the African Women’s Rights Protocol. Thereafter, the article
analyses the practices employed by Zimbabwe in implementing article
9 of the Protocol. Afterwards, the article discusses some persisting
obstacles to women’s political participation and representation in
decision-making. Lastly, the article summarises its findings and
proffers suggestions for equal participation and representation of
women.

Methodologically, this article adopts a qualitative methodology as
informed by historical and descriptive designs. The article heavily relies
on literature review of books, journals, reports, newspaper articles, and
opinions of seasoned women politicians and individuals within civil
society organisations advancing women’s rights in Zimbabwe.

2 CONCEPT AND IMPORTANCE OF ARTICLE 9
OF THE WOMEN’S RIGHTS PROTOCOL

Article 9 of the African Women’s Rights Protocol speaks of the
fundamental elements of participative democracy at public level, in the
following terms:

1. States Parties shall take specific positive action to promote participative
governance and the equal participation of women in the political life of their

21 Gender Links (as above).
22 Kombo et al (n 10 above); Ayeni (n 10 above) 281-296.
23 Kombo et al (as above).
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countries through affirmative action, enabling national legislation and other
measures to ensure that:

a) women participate without any discrimination in all elections;

b) women are represented equally at all levels with men in all electoral processes;
c¢) women are equal partners with men at all levels of development and
implementation of State policies and development programmes.

2. States Parties shall ensure increased and effective representation and
participation of women at all levels of decision-making.

Article 9 provides for the equal (50-50) representation of women in
political and decision-making institutions. The requirement of equal
participation in political life should ensure for equal women
participation without discrimination at all levels of development,
decision-making and electoral processes. For state parties to achieve
equal representation of women in politics and decision-making
processes, they are supposed to take positive action through affirmative
action, enabling legislation and other measures. Put differently, article
9 dwells more on the processes and is silent on the outcomes of these
processes. Outcomes 1n this case would mean equal representation of
men and women in Parliaments and different institutions of a country.

The equal representation and participation of women in political
and decision-making improves governance. Women are believed to be
naturally caring, kinder and more altruistic as compared to men.
Honour et al’s study on India noted that female members of parliament
had a more caring and nurturing style of leadership, which is further
defined as ‘interactive’ when compared to men who operate with a
‘transactional’, command-and-control approach.?4 With their mother-
ly touch, women dilute or totally change the political culture of men in
law and policy reform, and allocate crucial resources to the needy in
society. Nzomo states that ‘it is now generally accepted that women
constitute a key national resource, whose ideas, creative solutions and
concern for cohesiveness of the social fabric can help change the quality
of life and society at large’.25 With these attributes, women may bring a
different set of values, which is impgrtant in creating a more caring,
pluralist and compassionate society.?

The other argument for women participation is based on varied
interests of men and women. Men and women are somehow different,
hence the need for separate representation.?” As Shvedova noted, ‘the
majority of governing institutions are dominated by men who further

24 T Honour J Barry & S Palnitkar ‘The quota innovation: gender and Indian politics:
experience and prospects’ (1999) 18 Equal Opportunities International 77 1-16.

25 M Nzomo ‘Women in politics and public decision-making’ in U Himmelstrand (eds)
African perspectives on development (2003).

26 J Squires & M Wiekham-Jones Women in Parliament: a comparative analysis
Equal Opportunities Commission (2001) 6.

27 D Dahlerup ‘Using quotas to increase women’s political representation’ in
J Ballington & A Karam (eds) Women in Parliament: beyond numbers (2005) 94;
CON Moser Gender planning and development: theory, practice and training (1993).
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their own interests. Male-dominated political institutions of
government do not promote women or women’s issues’.>® Unless
women are represented in legislative and decision bodies, their
interests may not be articulated and may therefore suffer from policy
neglect.?? Even though there are limited empirical studies to prove that
male politicians always exclude women concerns, and that female
politicians always prioritise women’s issues, it can be submitted that a
mixed parliament, cabinet, and other decision-making bodies are
poised to be fair and to transform the lives of all groups of people in
society.

Similarly, gender-balanced political and decision-making bodies
tend to address more of the concerns that exclusively or
disproportionately affect disadvantaged groups of the society.
Lovenduski and Karam are of the opinion that the ‘presence of female
decision-makers greatly influences the outcome of issues debated.’3°
Govender was quoted by Karam to have stated that “with more women
in politics, the gun culture will be eliminated from the political agendas
and certain ideals such as politics as a service to humanity and creating
a qualitative difference will be reinstated”.3! Inclusion of women in
local governance, parliament and cabinet can therefore be an effective
starting point for reducing conflicts, gender based violence, and for
effective representation of women’s needs, interests and priorities.

Furthermore, the process of participative democracy infuses
leadership and political skills into women. This has the capacity to
produce more women leaders who are ready for higher responsibilities.
The more women practice leadership and decision-making roles,
including in settings outside government such as the workplace and,
community affairs, the more effective women become in articulating
political views and demands at higher levels. In addition, women’s
active participation in political life often brings a sense of ownership to
decisions and deliberations reached by politically inclusive institutions.
As a disadvantaged group in society, women become empowered as
they develop the capacity to share problems, experiences and propose
solutions on matters affecting them. As Smith stated, developing
negotiating skills and an ability to cooperate are central to the process
of women’s empowerment and ultimately national development. 32

All things considered, women participation and representation in
public life is vital for democratic transition or consolidation. In its true
sense, democracy entails a fair and reflective political system, which is
representative of men and women in democratic institutions and
processes. As equal human beings, women must be afforded the chance
to participate at the same level with men in matters shaping their lives.

28 N Shvedova ‘Obstacles to women’s participation in Parliament’ in J Ballington &
A Karam (eds) Women in Parliament: beyond numbers (2005) 20.

29 N Chowdhury ‘Women in politics, empowerment’ (1994) 1 A Journal of Women for
Women 21-42; KP Panday ‘Representation without participation: quotas for women in
Bangladesh’ (2008) 29 International Political Science Review 489.

30 J Lovenduski & A Karam Women in parliament: making a difference (2000).
31 J Ballington & A Karam (ed) Women in politics: beyond numbers (2005).
32 BC Smith Good governance and development (2007).



(2017) 1 African Human Rights Yearbook 67

In several African countries, including Zimbabwe,33 women constitute
50 per cent of the populatlon meaning their full representation in
corridors of power and decision-making guarantees fairness, justice34
and represents a functional and sustainable democracy. Indeed liberal
feminists generally locate the uniqueness of men and women in their
capacity for rationality.35 Representative democracy demands that
political and decision-making institutions and structures are composed
and representative of men and women. Expectedly, gender balanced
decision-making institutions and structures are poised to be efficient,
effective and responsive to the concerns and perspectives of all
segments of the society.

3 PRACTICES FORIMPLEMENTING ARTICLE
9 IN ZIMBABWE

3.1  Constitutional reform

Since independence in 1980, Zimbabwe was governed by the Lancaster
House Constitution of 1979. This Lancaster House Constitution had a
limited Bill of Rights, Wthh failed to adequately provide for women’s
participation in public life.3° At one point, Jessie Majome, a legislator
in Zimbabwe, described the Lancaster Constitution as one of the worst
constitutions in the world, due to 1ts failure to provide for equality and
to protect women rights and needs.3” Amid numerous calls by feminists
for a new Constitution, Zimbabwe renewed the process of writing a
people-driven constitution, which was finally adopted in 2013. This was
an opportunity to incorporate the African Women’s Rights Protocol
into domestic law. However, the full incorporation of the African
Women’s Rights Protocol into the Constitution was limited by
Zimbabwe’s dualist approach to the implementation of international
treaties. This approach entails that international treaties ratified or
acceded to by Zimbabwe do not become self-executing upon ratification
or accession, but must first be domesticated through parliamentary
approval and be incorporated into domgstlc laws through an Act of
Parliament before they become binding.3

33 Zimbabwe National Statistics Agency (ZimStats) 2012 Census: preliminary report
(2012) 1.

34 J Squires ‘Quotas for women: fair representation?’ in J Lovenduski, & N Pippa (eds)
Women in politics (1996) 12.

35 R Tong Feminist thought: a comprehensive introduction (2009).

36 M Makonese ‘Women’s rights and gender equality in the new Zimbabwean
Constitution: the role of civil society in implementation and compliance’ in CM Fombad
(ed) The implementation of modern African Constitutions: challenges and prospects
(2016) 156-176.

37 M Zungura & EV Nyemba ‘The implications of the quota system in promoting
gender equality in Zimbabwean politics’ (2013) 3 International Journal of Humanities
and Social Science 2.

38 See section 327(2) of the 2013 of the Constitution of Zimbabwe.
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Nevertheless, the 2013 Constitution endeavours to incorporate
provisions of the African Women’s Rights Protocol. Unlike the
Lancaster Constitution, the 2013 Constitution includes an expanded
Declaration of Rights that explicitly guarantees equal human rights for
women and men, including socio-economic and cultural rights, and
civil, political and electoral rights. Under section 80, the Constitution
affirms women’s right to participate fully in political, social and
economic affairs. Specifically, section 80(2) of the Constitution directs
the state to take measures to achieve the progressive realisation of
women’s economic, social, and political rights. A cohort of civil liberties
provided under the Constitution includes the right to vote, freedom of
assembly, expression, and association. These liberties are crucial for
the effective realisation of women’s equal political participation.

The Constitution requires the state to progressively ensure gender
balance in elective and appointive body members.39 Specifically,
section 17(b) mandates the state to take the necessary measures,
including legislative measures, to ensure that ‘both genders are equally
represented in all institutions and agencies of government at every
level; and women constitute at least half the membership of all
Commissions and other elective and appointed governmental bodies
established by or under this constitution or any act of parliament’. In
this provision, the Constitution goes further than the wording of article
9 of the African Women’s Rights Protocol. Section 17(b) does not only
provide for equal participation of men and women in political and
decision-making processes, but goes further to obligate the state to
ensure that there is equal representation in different governmental
bodies, Commission and elective positions. The Constitution of
Zimbabwe should therefore be applauded for ensuring equal
participation of men and women.

The section of the Constitution further provides for national
institutions to ensure that women have equal access to resources such
as land. Under section 17(2), the state is directed to ‘rectify gender
discrimination and imbalances resulting from the past practices and
policies’. Clearly, in this respect the Constitution also goes beyond the
Protocol be extending beyond processes stipulated in the Protocol. This
move goes a long way towards ensuring gender parity outcomes in
national institutions. Indeed, national institutions re-constituted after
2013, including the Public Service Commission, the Zimbabwe Gender
Commission (ZGC), the Zimbabwe Human Rights Commission
(ZHRC), and the Local Government Board achieved gender balanced
Commissioners.4° In addition, the ZGC and the Zimbabwe Electoral
Commission (ZEC) have women chairpersons.4' Similarly, the

39 See sections 17 and 104 of the Constitution of Zimbabwe.
49 Gender Links (n 14 above) 36.
4 ‘Gender Commission Appointed’ The Herald 30 June 2015.



(2017) 1 African Human Rights Yearbook 69

representation of women in public service improved significantly, to
reach 31 per cent in 2014.4%

Quotas are one of the special measures to improve women
representation under article 9 of the Protocol. The Constitution
introduced quotas to guarantee women representation in Senate and
Parliament under section 12043 and 124, respectively.44 Specifically,
section 120(2)(b) stipulates that elections of senators to be conducted
under a party-list system of proportional representation ‘in which male
and female candidates are listed alternately, every list being headed by
a female candidate.” Similarly, section 124(1)4° provides for ‘an
additional sixty women members, six from each of the provinces into
which Zimbabwe is divided, elected through a system of proportional
representation based on the votes cast for candidates representing
political parties in a general election for constituency members in the
provinces’. The introduction of constitutional quotas has the effect of
improving numerical equality of men and women National Assembly.
All the countries that have achieved or exceeded 30 per cent
representation of women in Southern Africa — Lesotho (58 per cent),
Mozambique (35, 6 per cent), South Africa (40 per cent), Tanzania (34
per cent) and Namibia (42 per cent) have some form of quota.4® In
Zimbabwe, the introduction of constitutional quotas increased women
representation from 14.29 per cent in 2008 to 32 per cent in 2013
(Parliament), and from 24.2 per cent to 48 per cent (Senate).#” With the
introduction of this constitutional quota, Zimbabwe improved on the
Inter Parliamentarian Union (IPU) World Classification of women in
national parliaments: from 90 out of 190 countries in 2012 to 27 out of
190 after the 2013 elections.?® This improvement is commendable even
though it remains below the 50-50 appeal of African Women’s Rights
Protocol.

In appointing Ministers and Cabinet, the President of Zimbabwe is
guided by considerations of gender balance.4® With section 104(4) of
the Constitution requiring gender balance, leaders are constantly
reminded of this need in all appointments. In a way, inclusion of a
provision on gender balance has given impetus for advocacy in cases
where political leaders have reneged in ensuring gender balance in their
appointments. In 2013, feminists and scholars made headlines
accusing the President of Zimbabwe for appointing a male-dominated
Cabinet with only three women out of the 26 Ministers, arguing that

42 First Report of the Portfolio Committee on Women Affairs, Gender and Community
Development on Ministry of Women Affairs, Gender and Community Development’s
Programmes, Activities and Challenges and Gender Mainstreaming in Government Line
Ministries, Parliament of Zimbabwe, September 2014.

43 Section 120(2)(a) of the Constitution of Zimbabwe.
44 Section 124 of the Constitution of Zimbabwe.

45 See Section 124 of the Constitution of Zimbabwe.
46 Gender Links (n 14 above) 38.

47 Gender Links (as above).

48 Inter-Parliamentary Union ‘Women in National Parliaments’ 2013 http://www.ipu.
org/wmn-e/arc/classifo11213.htm (accessed 11 June 2017).

49 See section 104(4) of the Constitution of Zimbabwe.
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this position is against section 17 of the Constitution.5° Using section 17
and 104°'of the Constitution as the basis of their argument, feminists
and other scholars denounced this move by the President as a mere lack
of political will for constitutionalism. Persistent calls by activists
contributed to numerous subsequent Cabinet reshuffles, which saw an
improvement in women representation from three in 2013,52 to four
female Ministers as of September 2017.53

Similarly, President Robert Mugabe rejected the proposed boards
for state-owned Zimbabwe Mining Development Corporation, the
Minerals Marketing Corporation of Zimbabwe, and Marange Resources
in 2015 on the basis of it being not gender balanced in violation of
section 17 of the Constitution and article 9 of the Protocol.>4

3.2 National policy reforms

The National Gender Policy (2013-2017) is the key policy with regard to
women participation in politics and decision-making processes in
Zimbabwe. It is noteworthy that the Policy mentions the African
Women’s Rights Protocol on several occasions. In line with the
Protocol, the AU Gender Policy and the African Women’s Decade, the
Policy calls for the ‘inclusion and active participation of women in
politics and decision-making processes’.>> The closest the Policy
mirrors article 9 of the African Women’s Rights Protocol is when it sets
out women’s particigation in politics and decision-making as one of the
eight priority areas.>® Above all, the Policy recognises women as equal
partners in socio-economic and political development, and calls for
their full participation in public life. One set activity under the Policy’s

50 B Dube & C Dziva ‘The appointment of 2013 Cabinet Ministers in Zimbabwe: a lost
opportunity for gender parity in decision-making positions’ (2014) 5 International
Journal of Politics and Good Governance 1.

51 Section 104(4) of the Constitution of Zimbabwe states that ‘[iln appointing
Ministers and Deputy Ministers, the President must be guided by considerations of ...
gender balance’.

52 The 3 women ministers were: Olivia Muchena, Higher and Tertiary Education,
Science and Technology Development; Oppah Muchinguri, Minister of Women Affairs,
Gender and Community Development, and Sithembiso Nyoni, Minister of Small and
Medium Enterprises and Co- operatives.

53 The 4 women ministers after the reshuffling in 2015 are: Prisca Mupfumira,
Ministry of Public Service Labour and Social Services; Nyasha Chikwinya, Ministry of
Women’s Affairs, Gender and Community Development, Oppah Muchinguri, Ministry of
Environment Water and Climate, and Sithembiso Nyoni, Minister of Small and Medium
Enterprises and Co- operatives.

54 ‘Outrage over Cabinet gender bias’ The Independent 20-26 September 2013;
‘President Mugabe appoints new Cabinet’ 10 September 2013 http://www.herald.co.zw/
breaking-news-president-mugabe-set-to-announcecabinet/ (accessed 20 June 2017);
‘Mugabe excuses of gender bias lame’ The Independent, 27 September to 3 October
2013.

55 The National Gender Policy (2013-2017) (Ministry of Women Affairs, Gender and
Community Development: Harare 2013) www.women.gov.zw/downloads?download
=3:2013-national-gender-policy (accessed 20 June 2017).

56 National Gender Policy (n 55 above).
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implementation strategy is to track the progress made on the
participation of women in decision-making and leadership positions.>”

Policies in place for women empowerment include the Girl’s and
Young Women’s Em8powerment Framework (2014), Economic
Empowerment Policy>® and the Zimbabwe Agenda for Sustainable
Socio-Economic Transformation (Zim-Asset)°® policy. Sopecifically, the
Girl’s and Young Women’s Empowerment Framework®® was launched
to guide stakeholders in implementing empowerment measures and
eliminating all forms of discrimination and harmful practices against
girls and young women. The framework recognises that empowering
girls and young women contributes to their development, and to the
future economic and political development of the nation. Women’s
empowerment and independence ultimately expands women’s
freedom to participate in politics and decision-making institutions.

Affirmative action practices have also been used to improve
women’s access to productive resources, capital, employment, and
affordable and quality education. In the Public Service Commission
affirmative action measures have engendered and improved women
representation and participation in policy formulation and
implementation within the government. Resultantly, the Public Service
Commission has achieved a 30 per cent representation of women in all
senior managerial posts in the civil service, while Ministry of Small and
Medium Enterprise (SMEs) has increased its percentage of women
receiving loans to above 30 per cent.%! Similarly, the Ministry of
Women Affairs, Gender and Community Development facilitated an
affirmative action measure requiring 30 per cent of women’s
participation in tourism and mining sectors.® These efforts emulate
article 9 of the African Women’s Rights Protocol, and they remain
crucial in uplifting the standards of women and ensuring women
representation in public life.

Through various affirmative action practices, girls have been
prioritised in universities and colleges, and in allocation of resources.
Universities relax entry requirements for women in highly sought
degree programmes such as law, engineering and medicine, which used
to be predominantly pursued by men. Affirmative action measures
resulted in improved enrolments for women in the education system,
and key disciplines. In 2015, national enrolment rate at secondary
school level was at 45.9 per cent for females and 43.1 per cent for
males.®3 In addition, 40.7 per cent are female students in technical

57 National Gender Policy (as above).

58 See section 3(3) of the Indigenisation and Economic Empowerment Act Chapter
14:33.

59 ZimAsset is the ‘economic blueprint’ set to revive the fortunes of Zimbabwe between
2013 and 2018.

60 See The Girls and Women’s Empowerment Framework, 2014.
61 Gender Links (n 14 above) 49.

62 Gender Links (as above).

63 ZimStats Women and men in Zimbabwe Report 2013 (2013).
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colleges and 42.1 per cent in universities.®# Women’s access to
education is one of the main drivers of equality and their enlightenment
for political participation. Educated women have improved skills, self-
esteem and are likely to be appointed in key government posts and
political positions. Thus, women empowerment and affirmative action
measures have long-term potential to break inequalities hindering the
advancement of women as voters, potential job seekers and candidates
for appointments in public offices.

3.3 Practices by political parties

The task of ensuring women participation in public life extends beyond
the role of the state to include political parties. Over the last years,
political parties in Zimbabwe, including the Movement for Democratic
Change (MDC-T), and Zimbabwe African National Union Patriotic
Front (ZANU PF) have been consistent in engendering their structures
through their women’s wings. Women’s wings provide avenues for
women to be active participants, and to learn political and decision-
making skills, and develop networks within political parties.®?

Political parties in Zimbabwe have established various committees
to mainstream gender equality in party decisions and to bring about
desired outcomes of the Protocol. The MDC-T has a gender committee
which carry out gender analysis of party policies and proceedings.
Similarly, ZANU PF’s structures comprises of at least one-third of
women in the party’s principal organs, namely the Politburo, Central
Committee, Provinces, District Committees, the Branch Committees
and the Cell/Village Committees.®” As supreme decision-making
structures, within ZANU PF, engendering of these structures develop
women’s polltlcal skills and accords women the opportunlty to partake
in matters of concern to them. According to the UNDP,®® political
parties are the primary and most direct vehicle through which women
can access elected office and political leadership. Thus, participation of
women in party politics remains a key determinant of their prospects
for political empowerment, particularly in local government, National
Assembly and Cabinet.

Political parties improve outcomes of the Protocol through
reservation of seats or constituencies for women to compete against
each other. In South Africa, this reservation of constituencies for
women members by the African National Congress proved an effective

64 ZimStats (n 63 above).

65 United Nations Department of Public Administration, Women and elections: a
guide to promoting the participation of women in elections (United Nations
Department of Public Administration: United Nations 2005).

66 UN Women Zimbabwean women in conflict: transformation and peace building,
past experience, future opportunities (2013).

67 L Sachikonye Political parties and the democratic process in Zimbabwe EISA
Research Report (2005) 16.

68 UNDP & NDI Empowering women for stronger political parties: a good practices
guide to promote women’s political participation (2011).



(2017) 1 African Human Rights Yearbook 73

way of ensuring a substantial number of women members of
parliament during the 1994 and 1999 elections.®® One challenge of
party quotas remain the fact that they are voluntary. Yet, the success of
discretional quotas depends on the strong will and commitment of the
party leadership to promote women participation in politics.

In most cases, voluntary party quotas that are not accompanied by
compulsory constituency quotas are ineffective in increasing women
representation. For instance, a certain party may reserve a constituency
for a female candidate, while the opposition party may take advantage
of this development by fielding a strong male candidate to compete the
seat. This scenario forces political parties to overlook voluntary
reservation of seats in face of stiff competition from the opposition.
Furthermore, women themselves are demotivated to take the reserved
seats as a result of societal shame and ridicule associated with such.

Besides, female politicians in Zimbabwe complain that political
parties identify and shunt women candidates in constituencies that are
not the party’s strongholds, or where they often lose. When ZANU PF
adopted and implemented the 25 per cent quotas in the National
Assembly in 2005; the party was accused of nominating women
candidates in opposition strongholds where they had little chances of
success. Resultantly, only 17.7 per cent of elected ZANU-PF members
were women.”® Women party members continue to accuse political
parties of viewing them as losing candidates. These double standards by
political parties render the whole essence of quotas ineffective.

The implementation of special measures (both constitutional and
discretional) has also been heavily opposed and criticised in political
parties, and some circles of the society. Critics view quotas as a mere
tokenism for sacrificing ‘quality over quantity’.”* Ahikire noted that
‘there is concern about ghettoisation of women in public politics by
quotas’. 7* Some women view quotas as mere perpetuation of gender
inequalities by categorising women as a low class or ‘others’. As Dene
Smuts commented: “‘When you send a person into public life under a
quota system, you automatically send her with a question hanging over
her head about her competence’.”? Quotas imply that politicians are
elected because of their gender, not because of qualifications and that
more qualified candidates are pushed aside.”4

In addition, society views quotas as a negation to democracy in that
women are given preference at the expense of men.”> Quotas limit the

69 S Hassim ‘Representation, participation and democratic effectiveness: feminist
challenges to representative democracy in South Africa’ in AM Goetz & S Hassim (eds)
No shortcuts to power (2003) 86.

79 B Chiroro ‘Persistent inequalities: women and electoral politics in Zimbabwe
elections in 2005’ (2005) 4 Journal of African Elections 4.

7t Gender Links (n 14 above) 21.

72 J Ahikire ‘Vulnerabilities of feminist engagement and the challenge of
developmentalism in the South: what alternatives?’ (2008) 39 Institute of Development
Bulletin 28.

73 Ahikire (n 72 above).
74 Dahlerup (n 27 above) 94.
75 Dahlerup (as above).
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fairness and competition of aspiring candidates, and the right of the
electorate to choose a candidate of their choice: all of which are
temperate elements in modern democracy. Despite this exclusionary
rhetoric, extant literature confirms how compulsory and voluntary
national and party quotas have proved effective in addressing dee
rooted challenges deterring women from political participation.
Indeed, the CEDAW noted that the adoption of special measures aimed
at accelerating de facto equality between men and women shall not be
considered discrimination, as they are adopted in the good spirit of
addressing the history of inequality.””

3.4 Practices by NGOs and civil society

A major feature of political life involves civil society and non-
governmental  organisations (NGOs) in formulation and
implementation of public policies the world over.”® The efforts have
largely emphasised on mobilisation of support, advocacy, provision of
resources, awareness raising, support and imparting of skills to women
venturing in political and decision-making institutions. Organisations
such as the Women’s Coalition of Zimbabwe, Women in Politics
Support Unit, Zimbabwe Women Lawyers Association and Women’s
Trust have vast experience in advocating for women participation and
representation in Zimbabwe, and have been utilising the Protocol and
other African human rights instruments for this outcome. During the
2013 constitution-making process, the afore-mentioned organisations
submitted position papers to the constitution-drafting team, calling for
inclusion of clear cut provision for women participation in public life in
accordance to the African Women'’s Rights Protocol. In addition, civic
organisations mobilised women at all levels of society to actively
participate during consultative meetings to canvass people’s wishes in
the constitution. These indubitable roles of civic organisations resulted
in the adoption of a gender sensitive constitution.

In the post constitution era, civic organisations have forged modest
levels of cooperation with women activists, political parties and female
candidates to advocate and lobby for women’s equal political
participation and representation. Ahead of the 2013 elections, women’s
rights organisations conducted a series of campaigns including the
‘Women Can Do it Campaign’” and the 50/50 Campaign to encourage
citizens to vote for female candidates during the 2013 elections. These
platforms have provided women with opportunities for capacity
building to wrestle for the reserved seats under the constitutional

76 Gender Links (n 14 above) 21.

77 See article 4(1) of CEDAW.

78  J Bossuyt Involving non state actors and local governments in ACP-EU dialogue
Policy Management Brief 13 European Centre for Development Policy Management,
December 2000 http://ecdpm.org/wp-content/uploads/2013/10/PMB-13-Involving-
Non-State-Actors-Local-Governments-ACP-EU-Dialogue-2000.pdf (accessed 2 July
2017).

79 The Women Can Do It Campaign was funded by UNFEM through the Women’s
Trust, a local NGO in Zimbabwe.
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quota, and to effectively campaign and contest men during primary and
national elections. The impact of such activities is both in short and
long-term, as the imparted skills will even help in increasing women
participation in future elections.

However, civic organisations’ work to implement the African
Women’s Rights Protocol has been fraught with challenges in
Zimbabwe. Foremost amongst these is the limited state-civic
cooperation in democratisation process. Civic organisations are often
mistrusted in democratisation, and have often been labelled agents of
regime change in independent Zimbabwe. Civil society has gone
through a polarising and traumatic experience characterised by
disruption of operations, harassment, and blanket banning of activities
in the third quarter of 2008, and centrally fettered engagement with the
government of Zimbabwe in the better part of the first decade of the 21
century. °° These unfavourable relations imposed harsh restrictions on
the freedoms of assembly and association, yet the operations of civic
if;1t‘)oups in ensuring women participation in politics hinges on these
1berties.

4 PERSISTENT OBSTACLES TO WOMEN’S
PARTICIPATION

The previous section illustrated practices of implementing article 9 of
the African Women’s Rights Protocol in Zimbabwe. In spite of these
efforts, women are yet to enjoy equal participation and representation
in politics and decision-making bodies. In most cases, statistics show
that female representation stands at around 30 per cent, which is well
below the African Women’s Rights Protocol desired level of 50-50
representation. These statistics speak volumes about the impediments
tl}at women continue to face in trying to effectively participate in public
ife.

Poverty plays a central role in increasing the individual, societal
and institutional barriers of women to political participation. Poverty
manifests itself through various indicators indicative of women’s
increased burden, including lack of education, information,
employment, financial resources, health care, food and clothes.
Available studies in Zimbabwe confirm that women comprise the bulk
of poorer people, compared to men, in respect to access to income,
justice, education, health, employment civic involvement and social
support.8! 1'Women head 45 per cent of households, 72 per cent of which

80 K Chatiza ‘Opportunities and challenges in institutionalizing participatory
development: the case of rural Zimbabwe’ unpublished PhD thesis, Swansea University
(2008).

81 ZimStats & ICF International Zimbabwe Demographic and Health Survey 2010-11
(ZIMSTAT and ICF International Inc. Calverton 2012) http://measuredhs.com/what-
we-do/survey/survey-display-367.cfm (accessed 12 June 2017); ZimStats Zimbabwe
2011 Labour Force and Child Labour Survey 2011 www.zimstat.co.zw/dmdocuments/
Laborforce.pdf (accessed 12 June 2017).
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are in poverty.82 With limited funding and some forms of support from
government and political parties, the majority of poor women cannot
effectively participate in electoral processes including by attending
meetings and putting themselves forward as candidates in party and
national elections.

Indeed, contemporary politics and decision-making processes have
been increasingly commercialised beyond the reach of the poor.
Aspiring women candidates are in need of political funding to roll out
effective campaigns, and to provide for the needs of campaigning aides
and agents. As inequality, exclusion and dependency limit the political
participation of poor women, better off women and those with well-
resourced husbands and relatives are consequently financially
supported to contest as candidates.

Poverty further limits the active participation of adult women in
political activities. Women from poverty stricken families often find it
beyond their capacity to attend political gatherings and stand in long
voting queues. As Makumbe shows, active participation is often
cumbersome for poor women in that attending meetings, voting and
informing oneself about issues that affect one’s community, and even
voting itself require a lot of time. ®3 A study conducted by Wordofa in
Ethiopia revealed how poor women shun community meetings and
voting processes as they find these to be ‘a time consuming and tedious
task that does not do much for them’. 8 Similarly, poor women in
Zimbabwe tend to devote their energy to food and income generating
activities such as working in fields, vending, and mineral panning
instead of participating in public life.85

Poverty can also manifest through limited education. Limited
education further reduces self-esteem and breeds an inferiority
complex, resulting in many women shunning the public sphere. There
is also a tendency by the electorate to vote for, and by political leaders
to appoint financially privileged and educated people in society. Thus,
limited education comes with resentment and the exclusion of women
from the public sphere.

Women'’s participation in politics and decision-making institutions
is also affected by strenuous processes undertaken to appoint or select
them. Women’s equal representation in elected positions continues to
be affected by the first-past-the-post (FPTP) electoral system in
Zimbabwe. The plurality-majority, FPTP or ‘winner takes all’ electoral
system entails that the candidate with the highest number of votes wins
even if the winner has no absolute majority.®® The disadvantage with

82 7imStats & ICF International (n 81 above).

83 J Makumbe Participatory development (University of Zimbabwe Publications:
Harare 1996).

84 D Wordofa ‘Internalizing and diffusing the PRA approach: the case of Ethiopia’ in J
Blackburn & J Holland (eds) Who changes? institutionalizing participation in
development (1998) 16.

85 Dgziva et al (n 14 above).

86 RE Matland ‘Enhancing women’s political participation: legislative recruitment and
electoral systems’ in Women in Parliament: beyond numbers (1998) 68.
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the FPTP system is that women candidates will be competing with men
or other women directly, and voters will be focussing on the traits of an
individual candidate. Because of patriarchy and stereotypes against
women, voters often prefer male candidates above women candidates.
This is different to the proportional representation electoral system, in
which voters focus on the political party and its policies and
programmes rather than on individual candidates. With proportional
representation, more women are elected into office than in
majoritarian systems.®” As evidence, a review of 53 national
legislatures in 1999 found that National Assemblies elected by
proportional representation were composed, on average, by nearly 20
per cent women, compared to only about 11 per cent in majoritarian
systems.

The triumph of female candidates in elections is also affected by the
strenuous process used to select candidates. Matland argues that, ‘for
women to get elected to parliament they need to pass three crucial
barriers; first, they need to select themselves to stand for elections;
second, they need to get selected as candidate by the party, and thirdly,
they need to get selected by voters’.®® At each stage, women face
peculiar challenges that they must overcome before moving on to the
next stage.

At the primary election stage, candidates are selected by internal
party structures through a rigorous and often flawed process. In
Zimbabwe, party primary elections ahead of the 2013 were marred with
irregularities, and reports of women being intimidated by men, and
some male candidates absconding with ballot boxes.?° The influential
role of ‘male’ gatekeepers who block women’s entry into politics
remains one of the most serious impediments to women’s inclusion in
primary election processes. ‘Men dominate the political arena; men
formulate the rules of the political game; and men define the standards
for evaluation. This male-dominated model results in either women
shunning politics altogether or rejecting male-style politics’.9* Male
leaders in political parties often favour their male friends, and a few
female colleagues. In some cases, women candidates succeed through
forging strong alliances with male leaders, even if this may mean
providing male leaders with sexual favours.9 This belief has seen many
women, especially married women, shunning contesting for political
party positions.

Violence and intimidation further limit women’s participation in
public life. A baseline study conducted by Gender Links revealed

87 A M Goetz No shortcuts to power (2003).
88 Goetz (n 87 above) 51.

89 Matland (n 86 above) 66.

90 Dziva et al (n 14 above).

91 Shvedova (n 28 above) 21.

92 Dziva et al (n 14 above).
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rampant gender based violence in society.93 About 68 per cent of
women interviewed by Gender Links revealed how women experience
some form of violence at least once in their lifetime, while 46 per cent
of men confirmed to having perpetrated some form of violence against
women.%4 Zimbabwe is also known for violent politics and elections
that leave a trail of psychological scars to candidates and electorate.9>
Women activists are not spared of these skirmishes. In her book,
Jestina Mukoko narrates her ordeal when she was kidnapped and
tortured for the work of her civil society organisation.%° Several studies
documented how women have been victims of 9golitically-motivated
violence that flare up in each electoral cycle.”” During the 2008
elections, estimates have it that 36 000 people were internally
displaced, while 5 000 people were beaten and tortured, and 200
people were killed.9° The short-term consequence of this experience
was that women did not turn out to vote in the 2008 run-off election,
while the long term effect remains the fact that women despise politics
and elections as synonymous with violence.

Similarly, women partaking in public life, especially as candidates
continue to be despised and to be subjected to acerbic verbal attacks by
men and fellow women. This stems from entrenched societal norms
which view the public sphere as a male domain. The verbal attacks are
not simply targeted at the candidate’s ideas, but often rounds on her
person, on how many children she has outside marriage, on her single-
motherhood status, on the alleged numbers of her sexual partners, real
or imagined.®® Verbal abuse remains one of the most pervasive
women's rights violations and men use it to keep women in subordinate
roles.’©° This character assassination against women results in many of
them losing confidence, self-esteem and being discouraged to
participate in public life.

93 M Machisa & S Chingamuka (eds) Peace begins at home: violence against women
(VAW) baseline study Zimbabwe (Ministry of Women Affairs, Gender and Community
Development and Gender Links 2013).

94 Machisa & S Chingamuka (n 93 above).

95 T Murithi & A Mawadza (eds) Zimbabwe in transition: a view from within
(Institute of Justice and Reconciliation: Cape Town 2911); N Mushonga ‘A case study of
gender and security sector reform in Zimbabwe’ (2005) 24 African Security Review 4
430-437.

96 Jestina Mukoko, an award winning peace and human rights campaigner from
Zimbabwe, who won the many awards, including the United States Secretary of the State
Women of Courage Award was abducted from her home in Norton, Zimbabwe on
3 December 2008 by plain clothed security agents for the activities of the organisation
she worked with, the Zimbabwe Peace Project. See also J Mukoko The abduction and
trial of Jestina Mukoko: the fight for human rights in Zimbabwe (2016).

97 Research and Advocacy Unit ‘When the going gets tough the man gets going!
Zimbabwean Women’s views on Politics, Governance, Political Violence, and
Transitional Justice’ 2010; Embassy of the United States ‘Human Rights Report 2011:
Zimbabwe’ http://harare.usembassy.gov/human_rights_report_2011.html (accessed
16 June 2017); Mushonga (n 95 above).

98 Embassy of the United States (n 97 above).

99 A Magaisa ‘Politics and prejudice: plight of Zimbabwean women’ 2009 http://
www.newzimbabwe.com/pages/magaisag4.18710.html (accessed 20 June 2013).

100 Gender Links (n 14 above).
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Society continues to view women’s best place to be at home, seized
with reproductive roles while men are concerned with productive roles
and leadership issues. These roles are perpetuated by the media that
continues to portray women’s place as being in the home rather than in
public life. The media’s portrayal of women in the home also affects the
decision of appointing individuals and the voting behaviour of the
electorate.

Confined to their homes, a majority of women spend their time
doing unpaid household chores, and they consequently lack leadership
experience, and political networks to run for office. The plight of
women is made worse by the increase of the HIV/AIDS pandemic
which has claimed many lives. In 2009, 1.1 million Zimbabweans were
living with HIV/AIDS (61 per cent women, 39 per cent men).'°! The
increase in the numbers of those infected and dying of this scourge also
means increased unpaid care work for women. As noted by Duke,’°2 the
manifold demands for women as wives, mothers, and home keepers,
leave them with little time and energy to participate in political
meetings and campaigns, which unfortunately take place at very odd
hours and with no strict compliance to time. Sometimes women,
especially in rural areas, are not able to leave home for paid work or
even to attend meetings. As a result, women lose out as these meetings
are platforms where information is disseminated, and where
appointments and elections are conducted. Although there is an
increasing awareness about this emerging care work by women in
Zimbabwe, sustainable responses thereto are still minimal.

5 CONCLUSION AND RECOMMENDATIONS

The African Women’s Rights Protocol is an innovative instrument for
advancing women’s rights in Africa. Its article 9 calls for equal
participation and representation of women in politics and decision-
making processes. This provision is potentially ground-breaking for
Zimbabwe and other African countries where women’s participation in
decision-making institutions has for long been quite limited. This
article examines the importance of article 9 of the Protocol and reflects
on its domestic effect in Zimbabwe. On domestic effect, the article notes
that Zimbabwe goes beyond the Protocol to provide for legal, policy and
institutional practices to implement article 9, and to bring about
desired outcomes in relation to equal representation of women in
political institutions. It further discusses the persistent forms of
violence, poverty, and socio-cultural barriers that limit women’s
inclusion and participation in politics and decision-making
institutions.

To ensure equal and effective women participation in politics and
decision-making process, Zimbabwe must aim higher, and endeavour

101 7imStats & ICF International (n 81 above).

102 J Duke ‘The dynamics of women participation in democratic politics and sustainable
development in Africa’ (2010) 12 Journal of Sustainable Development in Africa 4.
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to achieve the ideal of 50-50 participation of women, which may be
derived from article 9 of the Protocol. To this end, Zimbabwe needs to
undertake electoral reform including changing the electoral system
from the FPTP to proportional representation ensuring for a certain
percentage of women in elected decision-making.

Legal quotas have proved crucial in improving women’s
representation in political and decision-making institutions. Instead of
making the quotas a temporary measure, there is a need to extend the
life span of the women’s quota for legislators in the Constitution. It is
also recommended that Zimbabwe extends the constitutional quotas to
local government elections and governance. Furthermore, the
government must introduce mandatory quotas to political parties, so as
to affirm equal participation and gender balance in internal party
structures, and lists of candidates for national elections. Legalising
party quotas allows for the electoral body to sanction or disqualify non-
complying political parties. Alternatively, the government may offer
incentives to political parties such as additional funding or more free
broadcast time for inclusion of equal number of women amongst their
candidates.

The government should also level the playing field for female
political participants by discouraging all forms of violence in society.
One way is to ensure that the rule of law is respected, and that impunity
for the perpetrators of politically-motivated and gender-based violence
is curbed. Similarly, efforts should be made to improve women’s access
to education, funding, and to reduce levels of poverty.

The national gender machinery, political parties and civil society
must sensitise society and political party leadership on the basis and
justifications for special measures and gender equality in general. This
may persuade women in society to participate in politics and take up
leadership positions. Sensitisation efforts may also make the society
and party leadership to seriously consider, embrace, and implement
quotas for gender equality. In this technological era, effective
awareness raising methods can take the form of print and online media
platforms, including social media. Through these platforms,
experiences of women role models as cabinet members, legislators,
party members, or civil society leaders around the globe can be more
widely shared.

Efforts should also be made to sensitise and train print and visual
media journalists to effectively profile and ensure responsible coverage
of women leaders. These efforts motivate women to participate in
politics and decision-making, and above all reinforce, among society
and party leaders, the value of women in political and decision-making
institutions.

For women activists, one way to force leaders to ensure gender
balance is through constitutional petitions and public interest
litigation, seeking the nullification of gender imbalanced appointments
on the basis that they are contrary to provisions of the Constitution and
article 9 of the African Women’s Rights Protocol.

The AU and state parties to the African Women’s Rights Protocol
must continue engaging policy makers and academics to conduct
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empirical studies illustrating the quantitative and qualitative impact of
the Protocol, and the challenges faced by women impeding their active
participation in public life. Periodic fora should be created for
academics and policy makers at national and African level to monitor,
discuss and critique the domestic effect of African human rights treaties
and the prospects for advancing women’s political rights.

Furthermore, the AU and its institutions are challenged to urge
member states to abandon their strict adherence to dualist approaches
to the relationship between international and national law, so as to ease
procedures for domesticating international obligations.
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significant number of African women die every year due to complications
arising from pregnancy or childbirth. These deaths are avoidable if African
governments have lived up to their obligations under international and
regional human rights instruments. This article addresses pertinent
experiences from the United Nations human rights system and analyses the
key lessons learned from their approaches to addressing maternal mortality
as a human rights issue, to strengthen the African system’s jurisprudence
and legal frameworks.
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RESUME: La Charte africaine des droits de I’homme et des peuples et le Protocole a la
Charte africaine des droits de ’homme et des peuples relatif aux droits des femmes en
Afrique (Protocole relatif aux droits des femmes en afrique) contiennent des
dispositions utiles pour traiter la mortalité maternelle comme une violation des droits
humains. En outre, I'Union africaine et ses organes ont reconnu la mortalité
maternelle comme une violation des droits des femmes en Afrique a travers des
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important de femmes africaines meurent chaque année en raison de complications
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liées a la grossesse ou a 'accouchement. Ces déceés sont évitables si les gouvernements
africains respectent leurs obligations en vertu des instruments internationaux et
régionaux relatifs aux droits de 'homme. Le présent article traite des expériences
pertinentes du systéme des droits de 'homme des Nations Unies et analyse les
principaux enseignements tirés des approches par lesquelles ce systéme traite la
mortalité maternelle en tant que question de droits de ’homme pour renforcer la
jurisprudence et les cadres juridiques du systéme africain.
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1 INTRODUCTION AND RATE OF MATERNAL
MORTALITY IN AFRICA

The African Commission’s Resolution on Maternal Mortality in Africa
in 2008, resolution 135, signalled one of the earliest coordinated
regional efforts focused solely on addressin, ng the significantly high
levels of maternal deaths in African countries." Prior to the adoption of
resolution 135, the regional commitments to reducing maternal
mortality were encapsulated in the 2003 Protocol to the African
Charter Human and Peoples’ Rights on the Rights of Women in Africa
(African Women’s Rights Protocol), the 2005 African Union’s Policy
Framework for the promotion of Sexual and Reproductive Health and
Rights in Africa and the 2006 African Women’s Rights Plan of Action.
At the time of its adogtion, the world experienced approximately 358
000 maternal deaths,” with 355 000 (99 per cent) of them occurring in

! African Commission on Human and Peoples’ Rights, Resolution 135 available at

http://www.achpr.org/sessions/44th/resolutions/135/ (accessed 14 July 2017).
2 WHO et al, Trends in maternal mortality: 1990 to 2008 http://apps.who.int/iris/
bitstream/10665/44423/1/9789241500265_eng.pdf (accessed 14 July 2017).
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developing countries.3 Six of the eleven countries that accounted for 65
per cent of maternal deaths worldwide were African countries.4 The
adult lifetime risk of maternal death® in 2008 was highest in sub-
Saharan Africa at 1in 31 while in developed regions the lifetime risk was
1-11in 4300.°

Accordingly, resolution 135 was timely, in that the African
Commission on Human and Peoples’ Rights (African Commission)
recognised that African countries had both a regional and international
obligation, under the African Women’s Rights Protocol and the United
Nations Millennium Development Goals (MDGs), to improve maternal
health.” It expressed concern that no progress had been made towards
reducing maternal mortality and declared preventable maternal
mortality in Africa a violation of the rights to life, dignity, equality and
non-discrimination.® It concluded by urging African governments to
individually and collectively implement its specified recommendations,
discussed in the section below, in order to reduce maternal deaths in
the continent.?

The African Commission’s resolution’s call for a collective effort to
address maternal mortality materialised in 2009 when the Campaign
for the Accelerated Reduction of Maternal Mortality in Africa
(CARMMA), a joint initiative of the African Union Commission and
United Nations Population Fund (UNFPA), was launched.'® Its core
objective was to generate amplified action towards improving maternal
health by expanding the availability and use of universally accessible
health services, including those pertaining to sexual and reproductive
health, which are critical for reducing maternal mortality, and ensuring
accountability.!! Currently, out of the 55 African Union (AU) member
states, 46 have already launched CARMMA while 6 more are taking
steps towards doing so.'? Despite these regional commitments, a
majority of African countries did not make adequate progress to meet
MDG 5 which required the reduction of maternal mortality ratio
(MMR) by three quarters (75 per cent) between 1990 and 2015.13

Indeed, the MDGs deadline coincided with the release of the latest
statistics on the world’s maternal mortality trend by the World Health
Organization et al and yielded some insight into why most African
countries were categorised as having made inadequate progress to meet

3 Asabove 1.

4 Democratic Republic of Congo, Ethiopia, Kenya, Nigeria, Sudan, United Republic of
Tanzania WHO et al (n 2 above) 1.

5 The probability that a 15-year old female will die eventually from a maternal cause.

As above.

6 Asabove.

7 African Commission (n 1 above).
8 Asabove.

9 Asabove.

10 http://www.carmma.org/ (accessed 19 October 2017).
As above.

http://www.carmma.org/scorecards.

13 United Nations Economic Commission for Africa et al, ‘MDG Report 2015:
Assessing Progress in Africa Toward the Millennium Development Goals’ (2015).

11
12
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MDG 5. The data showed that while the annual number of maternal
deaths decreased by 43per cent from 532 000 in 1990 to approximately
303 000 in 2015, developing regions remained responsible for about 99
per cent of these deaths with sub-Saharan Africa accounting for 66 per
cent in 2015.4 Country-focused data also indicated that Nigeria alone
accounted for 19 per cent of the world’s maternal deaths with
approximately 58 000 deaths while Sierra Leone and Chad were the
two countries with the highest estlmated lifetime risk of maternal death
at 1in 17 and 1 in 18 respectively.'>

With the end of the MDGs timeline in 2015, the global community’s
unified shift from MDG 5 to the adoption of the United Nations
Sustainable Development Goals (SDGs) 3 and 5, whose targets are to
reduce the global MMR to less than 70 per 100 000 live births by 2030
and achieve gender equality and empower all women and girls,* 18
provide an exceptional second chance. It offers opportunity to intensify
African governments’ efforts to reduce maternal mortality, with the
assurance of international assistance and cooperation. To this end, this
article analyses specific developments within the United Nations
system that occurred within the same timeline as the African regional
efforts, and which successfully catalysed the strengthening of norms
and their practical application to reduce preventable maternal
mortality, and draws key lessons from these approaches.

2 MATERNAL HEALTH AS A HUMAN RIGHTS
ISSUE: THE NORMATIVE FRAMEWORK

Deaths during pregnancy and childbirth are avoidable and therefore
should be viewed not only as a social injustice issue but also as human
rights violations. Indeed, various human rights provisions in
international and regional human rights instruments, such as the rights
to life, health, information, education, personal liberty, freedom from
discrimination, and freedom from torture, cruel, inhuman and
degrading treatment, have been interpreted as relevant to addressing
preventable maternal mortality and morbidity. This section of the
paper considers some of these rights.

2.1 The right to health

The enjoyment of the right to the highest attainable standard of
physical and mental health encompasses access to maternal health care
services. This right, often referred to as the right to health, has been
recognised in numerous international and regional human rights
instruments with the most widely-recognised of these instruments

4 'WHO (n 2 above).
15 As above.

16 United Nations Sustainable Development Goals, available at http://www.un.org/
sustainabledevelopment/sustainable-development-goals/ (accessed 14 August 2017).
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being the International Covenant on Economic, Social and Cultural
Rights (ICESCR).'7 Article 12(1) of the ICESCR recognises the right of
every one to the enjoyment of the highest attainable standard of health,
whereas article 12(2) recognises the underlying determinants of health
including maternal health care. Also, article 12 of the Convention on the
Elimination of All Forms of Discrimination against Women (CEDAW)
recognises the right of all women on an equal basis with men to the
enjoyment of the right to health.’® More importantly, article 12(2) of
CEDAW enjoins states to realise the right to health care services to all
pregnant women.

Both the Committee on Economic Social and Cultural Rights
(ICESCR Committee) and Committee on the Elimination of
Discrimination against Women (CEDAW Committee), expert bodies
charged with interpreting ICESCR and CEDAW, have issued relevant
general comments or recommendations touching on the right to health
in general and on women’s health in particular.'® For instance, in its
General Comment 14, the ICESCR Committee noted that states must
ensure four key principles of the right to health: availability,
accessibility, acceptability and quality of health services for everyone,
including pregnant women.?° These principles are explained in detail
below. Moreover, the ICESCR Committee has emphasised that states
must give priority to the right to health of vulnerable groups, including
women and children. Also, the CEDAW Committee in General
Recommendation 24 has noted that states must ensure access to health
care services peculiar to women’s needs.?! More importantly, the
CEDAW Committee has noted that states must ensure the allocation of
adequate resources to facilitate access to health care services needed by
women and girls. It further notes that article 12 of the Convention
fleqllliﬁezs2 governments to respect, protect and fulfil women’s right to

ealth.

The United Nations Human Rights Council (UNHRC) for the first
time in 2009 adopted a resolution on maternal mortality in which it
calls on states to take steps and measures to address maternal mortality
across the world.?3 According to the UNHRC, maternal mortality
constitutes a gross violation of women’s fundamental rights, including
the rights to life, health, dignity and non-discrimination. 24 Thus, it

17" International Covenant on Economic, Social and Cultural Rights, adopted
16 December 1966; GA Res 2200 (XXI), UN Doc A/6316 (1966) 993 UNTS 3 (entered
into force 3 January 1976).

8 Convention on the Elimination of All Forms of Discrimination Against Women GA
Res 54/180 UN GAOR 34th Session Supp No 46 UN Doc A/34/46 1980.

19 The Committee on ESCR and CEDAW Committee are the expert bodies tasked with
ensuring compliance with the ICESCR and CEDAW.

20 Committee on ESCR The Right to the Highest Attainable Standard of Health;
General Comment No 14, UN Doc E/C/12/2000/4 para 12.

21 CEDAW Committee General Recommendation 24 on Women and Health UN
GAOR 1999, Doc A/54/38 Rev para 11.

22 As above, paras 14-16.

23 Human Rights Council Preventable maternal mortality and morbidity and human
rights A/HRC/11/L.16/Rev 1, 16 June 2009.

24 As above para 2.
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urges states to take appropriate measures to prevent women from dying
during pregnancy or childbirth. The UNHRC has also adopted a
Technical Guidance on maternal mortality, where it urges states to
adopt appropriate laws and policies to ensure safe motherhood and
prevent women dying during childbirth and pregnancy.?>

At the regional level, all the three major human rights instruments;
the African Charter on Human and Peoples’ Rights (African Charter),zé
the African Charter on the Rights and Welfare of the Child (African
Children’s Rights Charter)?” and the African Women’s Rights Protocol,
contain provisions on the right to health, including access to maternal
health care services. Article 14 of the African Women’s Rights Protocol
guarantees women’s rights to health care, including sexual and
reproductive health care. More importantly, article 14(2) enjoins states
to

(a) provide adequate, affordable and accessible health services, including
information, education and communication programmes to women
especially those in rural areas;

(b) establish and strengthen existing pre-natal, delivery and post-natal health
and nutritional services for women during pregnancy and while they are
breast-feeding.

The relevance of this provision to addressing maternal deaths in the
region is discussed below.

According to Hunt and de Mesquita, maternal health care services
must be understood broadly as an entitlement to an available,
accessible, adequate, effective, well-resourced, culturally acceptable
and integrated health system.28 They further reasoned that some of the
critical services that must be accessible to women in this integrated
health system so as to prevent maternal deaths include: emergency
obstetric care, a skilled birth attendant, education and information on
sexual and reproductive health, safe and legal abortion services, and
other sexual and reproductive health care services, such as family
planning or contraceptive services.

Hunt and de Mesquita have further examined how the elements of
the right to health as developed by the ICESCR Committee can be
applicable specifically to maternal mortality and noted that availability
requires states to ensure sufficient number of qualified health care

25 Human Rights Council, Practices in adopting a human rights-based approach to
eliminate preventable maternal mortality and human rights. 18th Session A/HRC/18/
27; 8 July 2011.

26 African Charter on Human and Peoples’ Rights OAU Doc CAB/LEG/67/3/Rev 5,
adopted by the Organisation of African Unity, 27 June 1981, entered into force 21
October 1986.

27 African Charter on the Rights and Welfare of the Child, OAU Doc CAB/LEG/24.0/
49 (1990) (entered into force 29 November 1999).

28 P Hunt & JB de Mesquita Reducing maternal mortality: the contribution of the
right to the highest attainable standard of health (2010) 6.
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providers to provide maternal health care services to pregnant
women.?? Accessibility is made up of four elements-physical,
economic, non-discrimination and information. This will require states
to provide maternal health care services that are physically and
financially accessible to all pregnant women, especially those in rural
areas. It will also require states to address discriminatory laws, policies,
practices and gender inequalities in health care and in society that
prevent women and adolescent girls from accessing good quality
services, including maternal care services. Information accessibility
requires states to ensure that women and adolescents enjoy access to
sexual and reproductive health information. This will require states to
remove legal and policy as well as socio-cultural barriers to information
on sexual and reproductive health. Acceptability requires that services
must be respectful of the culture of individuals, minorities, peoples and
communities and sensitive to gender and life-cycle requirements.3°
States must ensure that maternal services are sensitive to the rights,
cultures and needs of pregnant women, including those from
indigenous peoples and other minority groups. Moreover, States are
expected to ensure that maternal health care services are medically
appropriate and of good quality.

2.2 The right to life

The right to life is often regarded as one of the most fundamental of all
human rights.3! It is guaranteed in international and regional human
rights instruments and national law including articles 6 of the
International Covenant on Civil and Political Rights (ICCPR)3? and 5 of
the African Charter. As affirmed at the Vienna Programme of Action, all
human rights (whether civil and political or socioeconomic rights), are
indivisible, interrelated and interdependent.33 Consequently, the
violation of the right to health may result in the violation of the right to
life.34 This is even more pertinent with regard to maternal injuries and
deaths, as deaths during pregnancy are largely avoidable. Previously,
the right to life had been construed narrowly to impose negative
obligations on the state to refrain from taking life. However, decisions
of regional human rights bodies and national courts have affirmed that

29 Asabove 7.

30 As above.

31 See General Comment 6 of the Human Rights Committee on article 6 of the ICCPR.
32 International Covenant on Civil and Political Rights, adopted in 1966 entered into
force on 23 March 1976.

33 Adopted by the World Conference on Human Rights in Vienna on 25 June 1993.

34 See for instance, Committee on ESCR General Comment No 14: The Right to the
Highest Attainable Standard of Health, UN Doc E/C/12/2000/4 para 3. See also
AE Yamin ‘Not just a tragedy: access to medication as a right under international law’
(2003) 21 Boston University International Law Journal 370.
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the r%’ght to life imposes positive obligations on states to prevent loss of
life.3>" For example, in Laxmi Mandal v Deen Dayal Haringar
Hospital; and Jaitun v Maternity Home, an Indian High Court found
that death occasioned by lack of access to maternal health care services
amounted to a violation of the right to life guaranteed in the
Constitution.3

This approach would seem to reaffirm the positive nature of the
duty imposed by the right to life as well as reinstate the indivisibility
and interrelatedness of all rights including the rights to health and life.
It is consistent with the reasoning of some United Nations treaty
monitoring bodies (UNTMBs) who have emphasised that deaths
arising from poor or lack of access to maternal health care services will
amount to the violation of the right to life.

For instance, the Human Rights Committee in its General
Comment 6 has explained that the right to life should not be construed
narrowly but that it intersects with other rights such as housing, food
and health care.3” The Human Rights Committee has equally noted in
its Concluding Observations that lack of access to reproductive health
care services, including emergency obstetric care and services related to
contraception for women, is a violation of their right to life.3® In
particular, the Committee has consistently expressed grave concern
over high rates of maternal mortality, framing it as a violation of
women’s right to life.39

The broad interpretation of states’ obligation to guarantee the right
to life in instances of preventable maternal deaths has also been
explicitly recognised by the African Commission in its concluding
observations, and most recently in its General Comment 3 on the Right
to Life.*© The African Commission specifically noted that states have a
responsibility to address chronic but pervasive threats to life such as
preventable maternal deaths by establishing functioning health
systems and eliminating discriminatory laws and practices that restrict
access to healthcare services.*!

35 See Pachim Banga Khet Majoor Samity v State of West Bengal (1996) 4 SCC 37.
The Court held that failure on the part of a government hospital to provide emergency
treatment to a citizen amounted to a violation of the right to life guaranteed under article
21 of the Indian Constitution

36 Laxmi Mandal v Deen Dayal Haringar Hospital; and Jaitun v Maternity Home,
MCD, MANU/DE/1268/2010, cases WP(C) 8853/2008 and 10700/2009 (High Court of
Delhi) judgment on 04.06.2010.

37 HRC General Comment 6: The Right to Life UN GAOR Human Rights Committee
37th session Supp No 40 para 6.

38 See HRC Concluding Observation: Chile 30/3/99 UN Doc CCPR/79/Ad. 104,para
15.

39 See for instance HRC Concluding Observations: Bolivia 01/04/97 UN Doc. CCPR/
79/Ad. 74, 22; Concluding Observation: Guatemala 27/08/2001 UN Doc CCPR/CO/
72GTM, para 19.

49 African Commission on Human and Peoples’ Rights General Comment 3: the right
to life Paras 3 and 42 available at http:/ /www.ach{)r.org/ﬁles/ instruments/general-
comments-right-to-life/general_comment_no_3_english.pdf (accessed 14 July 2017).
41 Asabove.
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2.3 The right to dignity and to be free from torture,
cruel, inhuman or degrading treatment

Another important right and freedom relating to maternal death is the
right to dignity and the freedom from torture, cruel, inhuman and
degrading treatment, guaranteed in most human rights instruments.
The preamble to the Universal Declaration of Rights (Universal
Declaration) provides that ‘the recognition of the inherent dignity and
of the equal and inalienable rights of all members of the human family,
is the foundation of freedom, justice and peace in the world.’#? Article 1
of the Universal Declaration further provides that all human beings are
born free and equal in dignity.

While provisions of corresponding international human rights
instruments do not explicitly guarantee the right to dignity, the
equivalent of this right is expressed in provisions relating to the right to
be free from torture, cruel, inhuman and degrading treatment. For
instance, article 7 of the ICCPR provides as follows:

No one shall be subjected to torture or cruel and inhuman or degrading treatment

or punishment. In particular no one shall be subjected without his free consent to

medical or scientific experimentation.43

Regional instruments contain explicit guarantees of both the right to
dignity and freedom from torture and inhuman treatment. Article 5 of
the African Charter recognises an individual’s right to dignity. It
provides that ‘[e]very individual shall have the right to the respect of the
dignity inherent in a human being and to the recognition of his legal
status’. It further prohibits all forms of cruel, inhuman and degrading
treatment against any human being. This is complemented by article 3
of the African Women’s Rights Protocol, which guarantees women’s
rights to dignity. It provides that ‘every woman shall have the right to
dignity inherent in a human being and to the recognition and
protection of her human and legal rights’. Article 3 further provides that
‘every woman shall have the right to respect as a person and to the free
development of her personality’.

The right to dignity and freedom from torture and inhuman
treatment has often been interpreted to ensure that prisoners are
treated in humane ways. However national, regional and human rights
mechanisms are increasingly recognising its application beyond
prisons and other traditional settings where torture may occur to non-
traditional settings such as healthcare institutions, as discussed below.
National-level jurisprudence in Kenya and the UN Special Rapporteur
on Torture have recognised that denial of care to, humiliation,
mistreatment or detention of pregnant women seeking maternal care

42 Universal Declaration of Human Rights, GA Res 217 A (III), UN Doc A/810 (10
December 1948).

43 International Covenant on Civil and Political Rights adopted in 1966 entered into
force 23 March 1976 999 UNTS 171 and 1057 UNTS 407 / [1980] ATS 23 / 6 ILM.
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services will undermine their right to dignity and freedom from torture,
cruel, inhuman or degrading treatment.44

Indeed, the recent General Comment of the African Commission on
Redress for Torture expressly addressed torture, cruel, inhuman or
degrading treatment in healthcare facilities and urged states to be
mindful of the gendered nature of torture and other ill-treatment and
ensure adequate protective measures are put in place.*

Consequently, where a state fails to ensure quality maternal health
care services to pregnant women free of mistreatment, abuse and
neglect, this will result in the violation of their right to dignity and
freedom from cruel and inhuman treatment.

2.4 The right to equality and non-discrimination

The link between low status of women and high maternal deaths has
been firmly established.4® Indeed, as stated in the introduction, high
maternal mortality rates are common among women in developing
countries compared to developed countries as well as among vulnerable
and marginalised women within a country. This perhaps is the most
profound evidence of the injustice this avoidable situation represents.
It also raises the issue of non-discrimination and violation of the right
to equality. Article 12 of the CEDAW requires states to ensure access to
health care services to women on a non-discriminatory basis.

The rights to equality and non-discrimination are essential to
maternal mortality, particularly where poor, disadvantaged and
vulnerable women in rural areas or indigenous communities are
concerned. This was unequivocally confirmed by the CEDAW
Committee in a ground breaking decision in Alyne da Silva Pimentel v
Brazil, which is discussed in detail in the next section.4”

Likewise, the African Women’s Rights Protocol requires states to
eliminate every form of discrimination against women including by
undertaking measures to address the social and cultural patterns that
perpetuate discrimination against women and girls.#® It further
obligates state parties to enact and implement appropriate measures
prohibiting and curbing all forms of discrimination particularly those

44 Millicent Awuor Maimuna & Another v Attorney General of Kenya & Others (2012)
Petition No 562. Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, Report of the Special Rapporteur on torture and other cruel
inhuman or degrading treatment or punishment, Human Rights Council, para. 47, UN
Doc. A/HRC/22/53 (1 February 2013) (Juan E Mendez).

45 African Commission on Human and Peoples’ Rights, General Comment No.3 on the
Right to Life, paras 19 and 30, available at http://www.achpr.org/files/instruments/
general-comment-right-to-redress/achpr_general_comment_no._4_english.pdf
(accessed 15 July 2017).

46 See R Cook et al Reproductive health and human rights: integrating medicine,
ethics, and law (2003).

47 Communication 17/2008, Alyne da Silva Pimentel v Brazil CEDAW Committee
CEDAW/C/49/D/17/ 2008. Decision of 25 July, 2011.

48 Article 2 of the African Women’s Rights Protocol.
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harmful 4%ractices which endanger the health and general well-being of
women.

Given the high maternal deaths in many African countries and the
failure of governments to address this situation, African governments
can be held accountable for the violation of the rights to equality and
non-discrimination of women.

2.5 The right to information

Access to comprehensive sexual and reproductive health information is
crucial to preventing ill-health and ensuring the well-being of all
individuals. More importantly, access to sexual and reproductive health
information can help in preventing unplanned pregnancies, unsafe
abortion and minimising incidence of maternal deaths and morbidities.
The ICESCR Committee has noted that the enjoyment of the right to
health includes access to health facilities and information.5° The right
to information is guaranteed in most international human rights
instruments. Article 19 of the ICCPR provides for the right to
information, while articles 10(h) and 16(1)(e) of CEDAW guarantee
women, including those in rural areas, access to family planning
information. The right is equally guaranteed in regional instruments
such as the African Women’s Rights Protocol, particularly article
14(2)(a), which tasks states with providing adequate, affordable, and
accessSillole health-related information, particularly for women in rural
areas.

These provisions impose both positive and negative obligations on
states to ensure access to sexual and reproductive health information
and to refrain from interfering with the enjoyment of this right.>? Yet,
in many parts of Africa, vulnerable women, including young women
and women in rural areas, often lack access to adequate information to
prevent unplanned pregnancies and other risks associated with
pregnancy.

3 INITIATIVES AND JURISPRUDENCE OF UN
HUMAN RIGHTS BODIES ON MATERNAL
MORTALITY

As illustrated in the section above, UN institutions, including treaty
monitoring bodies have had the opportunity to address maternal
mortality as a human rights concern. This section considers the

49 Article 2(1)(b) of the African Women’s Rights Protocol

50 UN CESCR General Comment 14 (n 20 above).

51 African Women’s Rights Protocol, http://www.achpr.org/instruments/women-
protocol/#14 (accessed 14 July 2017).

52 See S Coliver ‘The right to information necessary for reproductive health and choice
under international law’ (1995) 44 American University Law Review 1279.
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clarification and elaboration provided under the UN human rights
system with regard to maternal mortality.

3.1  Resolution 11/8 and the first report of the Office
of the High Commissioner for Human Rights
regarding maternal mortality and morbidity

As noted above, despite the fact that regional and international
instruments guarantee rights, which are applicable to preventable
maternal deaths and injuries, these deaths have persisted in high levels.
Concerted advocacy by stakeholders, and particularly non-
governmental organisations (NGOs), at the regional and global levels
eventually yielded extraordinary results at the United Nations. In June
2009, a year after the African Commission’s resolution on maternal
mortality and the same year that CARRMA was launched, the UN
Human Rights Council adopted resolution 11/8 which ultimately
became its first of a series of resolutions on preventable maternal
mortality and morbidity and human rights to advance and set
standards on maternal health.53

Recalling states’ obligations under CEDAW, ICCPR and CESCR
among others, the 2009 resolution recognised the need for increased
political will, cooperation and technical assistance at the international
and national levels to effectively reduce preventable maternal deaths
and injuries.>* Resolution 11/8 recognised that these deaths and
injuries are aggravated by poverty, gender inequality and
discrimination and other factors including inadequate access to health
facilities and lack of infrastructure.5® It further recognised that a
majority of maternal deaths and injuries are preventable and should be
addressed through protecting the rights of women and girls, especially
their rights to life, dignity, education, health, information, non-
discrimination and to enjoy the benefits of scientific progress.?® The
resolution urged states to fulfil and implement their human rights
commitments under several instruments including by allocating
sufficient resources to health systems.57 It provided specific
recommendations to states which included both honouring existing
commitments and making new ones, swapping effective practices and
technical assistance to reinforce their capacities, and integrating a
human rights perspective into all of their efforts by addressing the link
between discrimination against women and maternal mortality and
morbidity.58

53 A/HRC/11/L.16 http://ap.ohchr.org/documents/E/HRC/resolutions/A_HRC_RES
_11_8.pdf (accessed 14 July 2017).

54 As above.
55 As above.
56 As above, para 2.
57 As above, para 3.
58 As above, para 4.
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Resolution 11/8 went beyond addressing states to urging other
stakeholders, including national human rights institutions (NHRIs)
and non-governmental organisations (NGOs), to prioritise the issue of
preventable maternal mortality and morbidity in their work with the
UN human rights system including the treaty monitoring bodies,
special procedures, and the universal periodic review process.>? It also
tasked the UN High Commissioner for Human Rights (UNHCHR) with
preparing a thematic study on the issue within one year, with the input
of states, relevant UN agencies, and stakeholders.®® The study would
specifically identify the human rights dimensions of preventable
maternal deaths and injuries in the existing international legal
framework and offer suggestions for improving how the UN system had
so far been addressing those human rights dimensions.®® The
resolution concluded with the Human Rights Council obliging itself to
review the thematic study during its fourteenth session, in June 2010,
to h((i)k(f:i1 an interactive dialogue on the study, and take further action as
needed.

Indeed, the African Commission’s resolution equally called on civil
society, including NGOs, to advocate accountability and monitor the
implementation of government programs to reduce maternal
mortality.®3 It further provided specific recommendations to states
such as to fulfil their obligations to allocate 15 per cent of their national
budgets to the health sector, adopt a human rights framework in
maternal health programs and strategies, and provide updates on
policy, institutional and other national efforts aimed at decreasing
maternal deaths and injuries, during periodic review sessions.
However, it did not contain any time-specific deliverables which would
have encouraged urgent action and assured accountability. The
Commission neither had nor did the resolution call for the
establishment of a mechanism equivalent to the UNHCHR, to
coordinate the regional human rights system’s and states’ efforts and
provide tailored technical guidance to states to promote compliance.

In contrast, the concrete mandates and time-specific provisions in
the Human Rights Council’s resolution, as well as the express inclusion
of the contribution of other stakeholders beyond states, lent urgency to
the issue, gave legitimacy to various stakeholders, and galvanised
action. For instance, by April 2010, the Office of the High
Commissioner for Human Rights (OHCHR) developed a thematic
study, with the input of states, NGOs, and external experts, along with
its key findings, serving as a game changer for how the United Nations
system had previously worked to address maternal mortality and
morbidity. The study clarified the conceptual framework for
understanding the connection between maternal mortality and human
rights. It confirmed the linkages between gender inequality and

59 As above, para 5.

60 As above, para 6.

61 Agabove.

62 As above, para 7.

63 African Commission (n 1 above) para 8.
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discrimination against women and girls and maternal deaths and
injuries and stressed the importance of ensuring women’s human
rights, including sexual and reproductive rights.®4 The study, in
delineating an overview of the United Nations system’s efforts to reduce
preventable maternal deaths and injuries, determined that a significant
initiatives were in existence and ranged from development of norms
and policies to service provision and accountability measures.®>

However, it further determined that these efforts sometimes lacked
coherence and frequently needed greater action to ensure expected
results,%® and offered recommendations on what the Human Rights
Council could do to strengthen these existing efforts.®” For instance,
the study urged governments to scale up technical interventions which
are affordable, acceptable and culturally sensitive.”® It noted that
reducing maternal deaths would include much more than guaranteeing
access to health care services and would entail addressing the
underlying socio-cultural, political and economic determinants of
health such as ensuring access to information on sexual and
reproductive health, education, and promoting gender equality.®® The
OHCHR study further provided an analysis of what a human rights-
based approach to reducing maternal mortaligf requires including the
application of seven human rights principles.”’® These principles which
are accountability,”* non-discrimination, ];articipation72 and trans-
parency,’3 empowerment,’4 sustainability,”> as well as international
assistance and cooperation,”® must be integrated in all policies and
programmes.

The effective application of these core principles to all of the efforts
undertaken at a regional or country level in the African region would
take the continent closer to its objective of effectively reducing
preventable maternal mortality and morbidity. For instance,
entrenching accountability in ongoing maternal mortality initiatives or
campaigns in Africa such as CARMMA and ‘Africa cares: no woman
should die while giving life’ must require all governments to not only
ensure adequate redress is given to victims of preventable maternal

64 Report of the Office of the United Nations High Commissioner for Human Rights on
preventable maternal mortality and morbidity and human rights; http://
www2.ohchr.org/english/bodies/hrcouncil/docs/14session/A.HRC.14.39_AEV-2.pdf
(accessed 14 July 2017).

6

5 As above, 22.
66 As above.
67 As above.
68  As above, 16-17.
69 As above.
70 As above, 18.
7t As above, 18-20.
72 As above, 20.
73 As above, 20-21.
74 As above, 21.
75 As above.
76 As above, 22.
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injuries and death but to simultaneously prevent future occurrences
through health system-wide reforms.”” Ensuring redress for victims
requires investigating violations, prosecuting perpetrators and
providing reparation including compensation.”® Though there are
recent and ongoing efforts to secure this type of accountability for
maternal deaths and injuries through the judicial system in a few
African countries,”® successful implementation of systemic changes to
the health systems of African countries, a second component of what it
means to ensure accountability, is yet to be attained.

3.2 Resolution 15/17 and the second report of the
OHCHR

The findings and recommendations in the OHCHR study directly
contributed to the adoption of a second resolution which sustained the
momentum that was generated by the first. In 2010, the Human Rights
Council adopted resolution 15/17, a second resolution on maternal
mortality, in which it reaffirmed resolution 11/8 and welcomed recent
maternal mortality-reduction initiatives, including in Africa.®© These
initiatives include the convening of the summit of the African Union in
Kampala in July 2010 on ‘Maternal, infant and child health and
development in Africa’, the launch of CARMMA and the ‘Africa cares:
no woman should die while giving life’ campaign.®! The Human Rights
Council urged states to adopt the recommendations in the OHCHR
study, discussed above, including collecting disaggregated data,2
redoubling efforts to fulfil relevant rights obligations, and allocating
adequate resources to the health sector.®3

In the resolution, the Council also mandated OHCHR to invite
states, UN and regional bodies, NHRIs, civil society organisations and
other stakeholders to submit information on instances of good or
effective practices that exemplify the adoption of a human rights-bgsed
approach to eliminating avoidable maternal deaths and injuries.®* It

77 As above, 18.
78 As above, 18-20.

79 For a detailed discussion on this see O, Afulukwe-Eruchalu ‘Accountability for non-
fulfilment of human rights obligations: a key strategy for reducing maternal mortality
and morbidity in sub-Saharan Africa; in C Ngwena and E Durojaye (eds) Strengthening
the protection of sexual and reproductive health and rights in the African region
through human rights (2014) 119-151; see also O Afulukwe-Eruchalu ‘Accountability for
maternal healthcare services in Nigeria’ (2017) 137 International Journal of Gynecology
and Obstetrics 220-226.
80 Ppreventable maternal mortality and morbidity and human rights: follow-up to
Council resolution 11/8. A/HRC/15/L.27 https://documents-dds-ny.un.org/doc/
UNDOC/GEN/G10/167/35/PDF/G1016735.pdf?OpenElement (accessed 14 July 2017).
81

As above.
82 Agabove, para 3.
83 As above, para 5. For a detailed discussion of the role of NGOs and NHRIs in
agdressing preventable maternal mortality and morbidity see Afulukwe-Eruchal (n 79
above).
84 As above, para 9.
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was tasked with developing a second study that would represent an
analytical compilation of its results.®®

The Council, like it did with the first resolution, expressly called for
the cooperation of NGOs and other stakeholders,% and included a
provision in the resolution committing itself to be prepared to take
additional action to reguce preventable maternal deaths and injuries
during its next session.®” This consistent and deliberate setting aside of
time and space on the Council’s agenda during a specified upcoming
session to address ongoing efforts to reduce preventable maternal
deaths also served as evidence of political will and ensured that
preventable maternal mortality remained visible within the United
Nations system.

Complying with the Council’s request, the UNHCHR engaged a
wide range of stakeholders, including 14 NGOs and five NHRIs, in
developing an analytical report.®® This second report identified good or
effective practices in adopting a human rights-based approach to
eliminating preventable maternal mortality and morbidity. It outlined
how such initiatives embodied a human rights-based approach and
which aspects succeeded in achieving a reduction in maternal mortality
and morbidity through a human rights-based approach. These aspects
included those that enhanced the status of women; strengthened health
systems; addressed unsafe abortion; expanded access to sexual and
reproductive rights; and im(;)roved monitoring and evaluation of states’
accountability measures.®9 The report further provided concrete
examples of ways in which similar initiatives could give effect more
fully to a human rights-based approach in Africa,° and other regions.

A thorough review of these examples by African countries, and their
application in existing regional initiatives on maternal mortality, could
strengthen their chances of successfully reducing preventable maternal
deaths.

As above, para 10.
As above, para 7.
As above, para 11.

88 A/HRC/18/27, para 1, available http://www2.0hchr.org/english/issues/women/
docs/WRGS/A-HRC-18-27_en.pdf (accessed 14 July 2017).

89 As above, para 5.
90 As above, paras 35-50.
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3.3 Resolution 18/2 and the OHCHR’s technical
guidance on the application of a human rights-
based approach to the implementation of
policies and programmes to reduce preventable
maternal mortality and morbidity

The Human Rights Council subsequently adopted a third resolution in
2011 which urged states and other stakeholders to pay heightened
attention to the inter-linkages between maternal deaths and injuries
and root causes such as gender inequality, lack of access to adequate
health care services, and violence against women and girls.9! It further
mandated the UNHCHR to prepare a third report which would be a
concise technical guidance on the application of a human rights-based
approach to the implementation of policies and programmes to reduce
preventable maternal mortality and morbidity.9® Resolution 18/2
raised the bar that had been set by the previous two resolutions by going
beyond requesting a study that would give a theoretical explanation of
a human rights-based approach to addressing preventable maternal
deaths and injuries, including the 7 principles discussed above, to
requesting one that would also lay out what it would mean to apply this
approach in practice.93

In 2012, the OHCHR released the technical guidance®* which
served to operationalise the previous reports by providing concrete
step-by-step information on what it would mean to apply a human
rights-based approach in developing policies and programs to address
preventable maternal deaths and injuries.

3.4 Resolution 33/18 and a unified focus on the
Sustainable Development Goals

Since the release of the OHCHR’s technical guidance, states have been
encouraged to provide information on how they are applying the
technical guidance. Civil society organisations and all other
stakeholders also have periodic opportunities to submit information on
how states are implementing the practical examples in the technical
guidance in their programming and policies on maternal health.

91 A/HRC/RES/18/2, para 3, available at http://www.legal-tools.org/doc/1a2bgc/pdf/
(accessed 14 July 2017).

92 As above, para 5.

93 A/HRC/RES/18/2, para 3, available at http://www.legal-tools.org/doc/1a2bgc/pdf/
(accessed July 14 2017).

94 (A/HRC/21/22), available at http://wwwz2.ohchr.org/english/issues/women/docs/
A.HRC.21.22_en.pdf (accessed 14 July 2017).
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In 2016, the HRC adopted a resolution on maternal mortality.
Resolution 33/18, represents the latest instalment of these ground-
breaking resolutions which continue to raise the bar on United Nations-
led initiatives to address preventable maternal deaths.%> In keeping
with the global focus on meeting the targets set under the SDGs, the
resolution has also recognised the importance of identifying, within the
SDGs framework, appropriate national indicators in reducing maternal
mortality and morbidity. It urges states to assess, reform and establish
accountability mechanisms to ensure access to justice for women and
girls, and to continue to apply the OHCHR’s technical guidance.

Like the previous resolutions, it has retained the use of time-
specific deliverables including by committing to convening a panel
discussion on the connections between SDGs 3 and 5 and preventable
maternal deaths and injuries, and sexual and reproductive health and
rights. In doing so, the Council continues to send a strong message that
its focus on maternal health will remain a priority and its deliberations,
and perhaps resolutions, will not cease till preventable maternal deaths
and injuries become a thing of the past. The African human rights
system could benefit from this approach in developing and rolling out
initiatives including resolutions, studies, and technical guidance which
are especially designed to account for Africa’s unique challenges and
prospects.

3.5 Jurisprudence: CEDAW Committee decision in
Alyne v Brazil

Aided by the adoption of the maternal mortality resolutions, the
development and findings of the OHCHR’s studies, and the work of
NGOs, the CEDAW Committee, charged with interpreting and ensuring
states’ compliance with CEDAW, -categorically confirmed states’
obligations to address preventable maternal deaths and ensure to
women adequate access to maternal health services, as a fundamental
right,ligl its seminal decision of August 2011 in the case of Alyne v
Brazil.

On 11 November 2002, Alyne, a Brazilian woman of African descent
who was then six months pregnant with her second child, went to a
local health centre due to vomiting and severe abdominal pain.9” The
doctor did not perform any tests before sending her home with vitamins
and medicine. She came back two days later, still complaining that she
had severe pain, and only then did the doctors admit her and establish
the absence of a foetal heartbeat.9® Alyne had a stillbirth but, against
prevailing medical standards which prescribe that surgery should be

95 A/HRC/RES/33/18 available at http://ap.ohchr.org/documents/dpage_e.aspx?si=
A/HRC/RES/33/18 (accessed 15 July 2017).

96 Communication 17/2008, Alyne da Silva Pimentel v Brazil, CEDAW Committee 10
August 2011 UN Doc CEDAW/C/49/D/17/2008.

97 Alyne da Silva Pimentel (n 96 above) paras 2.1-2.14.
98  As above, paras 2.3-2.4.
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performed urgently to ward off angy bleeding or infection, she did not
receive surgery for over 14 hours.9

After surgery, she had severe haemorrhaging and low blood
pressure, but the doctors did not transfer her to a hospital with better-
equipped facilities until her condition had worsened.’°® When they
tried to transfer her, a municipal hospital was the only one that had
space.'®! The local health centre did not own an ambulance and though
the municipal hospital owned only one, it was reluctant to use it to
facilitate the transfer, so Alyne’s family attempted but was unable to
arrange for a private ambulance.'®® During the resulting eight-hour
delay in getting her to the municipal hospital, she fell into a coma.'©3
When she was eventually transported to the municipal hospital, her
medical records were not sent along.'°4 Ultimately, Alyne was left in
the hallway of an emergency room in the municipal hospital until she
died 21 hours later,'°> on 16 November 2002, leaving behind a five year
old daughter.'°®

Due to the undue delays in obtaining a remedy in Brazil,
substantiated by evidence that women who belong to vulnerable groups
in Brazil, such as those who are poor and those who are of African
descent, are unlikely to obtain a remedy in the courts,'°” the case was
initiated before the CEDAW Committee in 2007. The main claims were
that the government of Brazil had violated Alyne’s rights to life, health
and legal redress, guaranteed by its Constitution as well as
international human rights treaties, including CEDAW.'°8 The claims
highlighted the poor quality of care at an inadequately-equipped health
centre, the delay in recommending a referral, the lack of space at better-
equipped hospitals, the lack of reliable transportation to effect the
transfer, the failure to transfer her medical records along with her to
ensure appropriate and timely care, and the lack of access to emergency
obstetric care as the main factors that caused her death.

The CEDAW Committee determined that Alyne’s death was due to
low-quality care.'®® It also found that Brazil had violated Alyne’s right
to health under article 12 of the Convention. It determined that the
government’s assertion that it could not be held responsible for the
actions of a private health institution was invalid, emphasising that
governments could not relinquish their responsibilities by outsourcing

99 As above, para 2.6.

100 A5 above, paras 2.6-2.8.
101 Ag above, para 2.8.

102 As above.

103 As above.

104 As above, para 2.10.

105 As above, paras 2.12 & 3.6.
106 Ag above, para 3.14.

107 As above, para 5.3.

108 paras 3.1-3.15; see articles 1, 2 & 12 of the CEDAW.
109 As above, paras 7.3-7.5.
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medical services. Instead, they must supervise and regulate the health
practices and policies of private health facilities.'° It also found that
Brazil had violated Alyne’s right to access to justice guaranteed in
article 2(c), due to the delays and ultimate lack of redress. It further
determined that the government had failed in its obligation to exercise
due diligence in ensuring that private healthcare providers deliver
sufficient care as provided for in article 2(e) of the Convention.! It also
held that Alyne’s r’l%ht to non-discrimination, defined under article 1,
had been violated.!

The Committee issued both individual and broader remedies aimed
at addressing structural shortcomings. It mandated individual
remedies such as reparation to Alyne’s family, including financial
compensation.'3 It also required the government to ensure maternal
healthcare was affordable to all women,''4 and to train healthcare
providers about women’s reproductive rights including quality care
during pregnancy and timely emergency obstetric care.!’® The
Committee asked the government to provide effective remedies for
violations of women’s reproductive rights,’'® to make certain that
health centres respect reproductive healthcare standards,*” to punish
providers who violate women’s reproductive rights,'’® and to
implement a national law to reduce maternal mortality and
morbidity.'*9

The case also established state responsibility for private healthcare
facilities, and can offer the African Court on Human and Peoples’
Rights (African Court) crucial insights on the role it could play to
develop and strengthen standards and ensure accountability for
preventable maternal mortality and morbidity.

4 POTENTIAL OF THE AFRICAN COURT AND
COMMISSION TO DEVELOP NORMS ON
MATERNAL MORTALITY

As noted above, all the three major human rights instruments in the
region — the African Charter, the African Children’s Rights Charter and
the African Women’s Rights Protocol — contain important provisions
relevant in addressing maternal mortality as a human rights violation.
Furthermore, both the African Court and the African Commission have

10 As above, para 7.5.

As above, para 8.

As above.

As above, para 8.1.

As above, para 8.2(a).
As above, para 8.2(b).
As above, para 8.2(c).
17 As above, para 8.2(d).
18 Ag above, para 8.2(e).
19 As above, para 8.2(f).
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important roles to play in developing norms and standards on maternal
mortality. The Court can develop important jurisprudence on maternal
health to hold states accountable in this regard. Equally, the African
Commission through its promotional and protective mandate can
develop norms and standards to address maternal mortality in the
region. So far, the African Court is yet to decide any case relating to
maternal mortality. Most of the cases that the Court has dealt with
relate to civil and political rights. This may be due to the fact that only
8 countries have entered a declaration as envisaged under article 36(4)
of the Protocol to the African Charter establishing the Court. It might be
necessary for the Court to consider experiences from other jurisdictions
in this regard.

While the Commission and Courts are yet to issue any decision
specifically relating to maternal mortality, some important standards
have been developed relevant to addressing this issue in the region. As
noted earlier, as far back as 2008, the Commission adopted a resolution
relating to maternal mortality as a human rights challenge. In that
resolution, the Commission declared maternal mortality a state of
emergency in Africa and called on African governments to wake up to
their obligations to address preventable maternal deaths in the region.
The Commission reasoned that maternal deaths in the region
constituted a violation of women’s rights to dignity, life, health and
non-discrimination.

In its first General Comment on article 14 of the African Women’s
Rights Protocol, the Commission had called on African governments to
create an enabling environment where legal and policy frameworks
respect the rights of persons living with or affected by HIV.'?° The
Commission noted that

States Parties should also ensure that health workers are not allowed, on the basis

of religion or conscience, to deny access to sexual and reproductive health services

to women as highlighted in this document.***

It further expressed deep concerns about lack of access to sexual and
reproductive health services for women in the region. Moreover, the
Commission urged African governments to adopt a holistic approach
towards addressing norms that perpetuate the low status of women in
societies and improve access to sexual and reproductive health services
for women.'?? This statement is not only crucial to addressing the high
prevalence of HIV among women, but also important in mitigating
some of the factors that aggravate maternal mortality in the region.
Studies have shown correlation between high HIV prevalence and
maternal mortality in the region.?3

120 African Commission on Human and Peoples’ Rights General Comments on article
14(1)(d) and (e) of the Protocol to the African Charter on Human and Peoples’ Rights on
the Rights of Women in Africa adopted during the 52nd Ordinary Session in Cote
d’Ivoire 9-22 October 2012.

121 As above, para 31.

122 Ag above.

123 See for instance L Say et al ‘Global causes of maternal death: A WHO systematic
analysis’ (2014) Lancet e323-e€333.
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Furthermore, in its General Comment 2 on other provisions of
article 14 of the African Women’s Rights Protocol, the Commission
called on African governments to ensure universal access to sexual and
reproductive health in order to address unsafe abortion and mortalities
among women and girls.'?4 Although the General Comment did not
specifically focus on maternal mortality, some of the standards
developed by the Commission are relevant in addressing high maternal
mortality in the region. For instance, the Commission calls on African
governments to ensure availability of contraceptive services, family
planning services and sexuality education in order to advance the
sexual and reproductive health of women in the region.'?> Given that
low uptake of contraception and lack of access to family planning
services often lead to unplanned pregnancies, this statement by the
Commissjon is germane in addressing maternal mortality in the
region.'?

Also, in its General Comment 3 the Commission adopted a similar
progressive approach as the HRC in its General Comment 6 to
interpreting the right to life guaranteed under the African Charter by
noting that states do not only have negative obligations to refrain from
taking lives but also positive obligations to prevent loss of life.’*” The
Commission specifically notes that the right to life includes preventing
maternal deaths. This is also consistent with the approach of the other
United Nations bodies such as the CEDAW Committee, Committee on
the Rights of the Child, and the CESCR in its General Comment 14,
where it noted that the enjoyment of the right to health is dependent on
other rights such as life, dignity, privacy and non-discrimination.'2®

The Commission’s stance is also an acknowledgment of the
interdependence and interrelatedness of all human rights. The
Commission has affirmed this approach in some of its jurisprudence.
For instance, in the SERAC case, the Commission had reasoned that the
pollution of water and land of the Ogoni people not only violated the
right to health but also undermined the rights to life, dignity, food and
non-discrimination.'?9 Also, in International Pen case, the
Commission noted that a denial of access to health care services to a
prisoner would undermine the right to life guaranteed in the African

124 African Commission on Humana and Peoples’ Rights General Comment 2 on article
14(1)(a), (b), (c) and (f) and article 14(2)(a) and (c) of the Protocol to the African Charter
on Human and Peoples’ Rights on the Rights of Women in Africa adopted during the
55th Ordinary Session in Angola 28 April -12 May 2014.

125 As above.

126 For a detailed analysis of this General Comment see C Ngwena et al ‘Human rights
advances in women’s reproductive health in Africa’ (2014) 129 International Journal of
Gynaecology and Obstetrics 184-187.

127 African Commission on Human and Peoples’ Rights General Comment No. 3 On the
African Charter on Human and Peoples’ Rights: The Right to Life (Article 4) adopted
during its 57th Ordinary Session, held in Banjul, The Gambia, in November 2015.

128 General Comment 14 (n 15 above).

129 Social and Economic Rights Action Centre (SERAC) and another v Nigeria (2001)
AHRLR 60 (ACHPR 2001).



104  Afulukwe-Eruchalu and Durojaye/ Maternal mortality in Africa

Charter.'3° This approach provides an opportunity for the Commission
in future to address maternal mortality as not only a violation of
women’s rights to health and reproductive well-being, but also the
rights to life, dignity and non-discrimination.'3

Although the Commission is yet to clearly outline the nature of
states’ obligations in relation to the right to health under the Charter or
the African Women’s Rights Protocol, it has, however, noted as follows:

Enjoyment of the human right to health as it is widely known is vital to all aspects of

a person’s life and well-being, and is crucial to the realisation of all the other

fundamental human rights and freedoms. This right includes the right to health

facilities, access to goods and services to be guaranteed to all without
discrimination of any kind ... The African Commission would however like to state
that it is aware that millions of people in Africa are not enjoying the right to health
maximally because African countries are generally faced with the problem of
poverty which renders them incapable to provide the necessary amenities,
infrastructure and resources that facilitate the full enjoyment of this right.

Therefore, having due regard to this depressing but real state of affairs, the African

Commission would like to read into article 16 the obligation on part of states party

to the African Charter to take concrete and targeted steps, while taking full

advantage of its available resources, to ensure that the r'§2ht to health is fully

realised in all its aspects without discrimination of any kind.!
This statement would seem to suggest that the realisation of the right to
health under the Charter must be interpreted broadly to cover not only
physical access but also health facilities and goods. Implicit in this is
that states must ensure access to comprehensive maternal health care
including availability of skilled health care providers, emergency
medical care and access to transportation services for women in rural
areas. In addition, it would require African governments to ensure
access to quality, affordable maternal health medicines such as
oxytocin and misoprostol to prevent post-partum haemorrhage and
magnesium sulphate for the treatment of pre-eclampsia and eclampsia.
A report has noted that more than 80 million out of 136 million women
(majority of whom are in developing countries, including Africa) that
give birth annually suffer from excessive bleeding (known medically as
postpartum haemorrhage (PPH)) after childbirth.!33 It further notes
that pre-eclampsia and eclampsia claim the lives of an estimated
63,000 women (majority in developing countries) each year.'34 It is
noted that the odds of a woman dying as a result of these conditions in
developin§ countries are about 300 times higher than that of developed
countries.’3® This unacceptable and tragic waste of human lives
requires the urgent attention of African governments.

130 International Pen and Others (on behalf of Ken SaroWiwa) v Nigeria (2000)
AHLR 212 (ACHPR 1998).

131 For a detailed discussion of this approach see E Durojaye ‘The approaches of the

African Commission to the right to health under the African Charter’ (2013) 17 Law

Democracy and Development 393.

;32 E?ee Purohit and Another v The Gambia (2003) AHRLR 96 (ACHPR 2003) paras
0-84.

133 R Wilson et al Key data and findings: medicines for maternal health (2012).

134 As above.

135 As above.
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In some of its concluding observations to states reports, the
Commission has expressed concerns about the unacceptably high
maternal deaths in some countries. For instance, in its concluding
observations to the government of Nigeria the Commission noted with
concern the high maternal mortality in the country and urged the
government to take adequate steps and measures to address the
situation.’3® Similarly, in its Concluding Observations to the report of
the government of Malawi, the Commission expressed concerns about
the inability of women to access health care services, including
reproductive health care, due mainly to shortages of skilled health care
providers and distance to health care facilities.’3” According to the
Commission, this situation impacted more negatively on women in
rural areas than in other parts of the country. The Commission, thus,
called on the government of Malawi to strengthen all initiatives aimed
at reducing maternal deaths and increase budgetary allocation to the
health sector to at least 15 per cent in line with the Abuja
Declaration.’3® More importantly, the Commission enjoined the
government to:

[e]lnhance the availability and accessibility of maternity services, including post-

natal services, including by: increasing the number of healthcare facilities that are

fully equipped to provide comprehensive maternal healthcare; increasing the
number and training of skilled health personnel and utilization of skilled health
personnel during pregnancy, childbirth and postnatal period at all levels of the
health system; and building and improving facilities in rural areas and access to
skilled medical birth attendants to reduce labour complications.!39
This admonition of the Commission to the government of Malawi
resonates with the approach of human rights bodies such as the
ICESCR Committee in its General Comment 14, the Human Rights
Council and the CEDAW Committee.’4° It is also consistent with the
reasoning of the Commission in some of its interpretative documents
such as the resolution on maternal mortality and the Principles and
Guidelines on the Implementation of Socio-economic Rights under the
African Charter.’#! An important conclusion to be drawn from this is
that while the Commission has not yet issued a decision on a
communication on maternal mortality, the existing interpretative
guidance and the experiences from international human rights bodies
provide it with ample arsenal to issue a decision on this issue in future.

136 African Commission, Concluding Observations and Recommendations on the 5th
Periodic Report of the Federal Republic of Nigeria on the Implementation of the African
Charter on Human and Peoples’ Rights (2011 - 2014) adopted during the 57th Ordinary
Session 4 - 18 November 2015, Banjul, The Gambia.

137 African Commission, Concluding Observations and Recommendations on the Initial
and Combined Periodic Report of the Republic of Malawi on the Implementation of the
African Charter on Human and Peoples’ Rights (1995-2013) adopted during the 57th
Ordinary Session held from 4-18 November 2015 Banjul, The Gambia.

138 As above, 77.

139 As above, 105.

140 HRC General Comment 6 of the HRC on article 6 and General Recommendation 24
of the CEDAW Committee.

141 African Commission, Principles and Guidelines on the Implementation of
Economic, Social and Cultural Rights in the African Charter on Human and Peoples’
Rights adopted in 2010.
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5 CONCLUSION

The African human rights system continues to play a crucial role in
efforts to reduce preventable maternal mortality and morbidity in
Africa. Its laws, policies, and programmes have set standards and
clarified the obligations of states to uphold human rights guarantees
that apply to maternal health. Existing and new standards and
initiatives on this issue could benefit from the approaches and lessons
learned from the United Nations human rights system. The unified
global focus on the SDGs, including the goal to reduce maternal
mortality worldwide, and the availability of international cooperation
and assistance, and technical guidance offer African governments’
timely opportunities to amplify efforts to address the significant level of
preventable pregnancy-related injuries and death. The African
Commission and Court’s mandates to promote and protect human
rights, and interpret human rights laws and standards, put them in
unique positions to identify, operationalise, and ensure the
implementation of human rights-based approaches to successfully
reduce preventable maternal deaths and injuries in the region. Both the
Commission and Court will benefit from the establishment of a special
mechanism on human rights in Africa, equivalent to the UNHCHR, to
coordinate and operationalise the regional human rights bodies’ and
states’ efforts to address preventable maternal mortality and morbidity
and other human rights violations.
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5 Introductiol

1 INTRODUCTION

Le Protocole additionnel a la Charte africaine des droits de 'homme et
des peuples relatif aux droits des femmes (Protocole africain relatif aux
droits des femmes ou Protocole de Maputo), adopté a Maputo au
Mozambique en 2003 lors de la deuxiéme conférence des chefs d’Etat
et de gouvernement de 1 Union africaine (UA), est entré en Vlgueur le
25 novembre 2005, apreés la ratification de quinze Etats. Loin d’étre le
simple produit de décisions étatiques, il reflete également la prise de
participation d’acteurs non étatiques mise en évidence par la
perspective constructiviste. L’enjeu de la mise en ceuvre du Protocole de
Maputo rompt ainsi avec le schéma westphalien traditionnel dans
lequel les Etats sont les seuls acteurs des relations internationales.!
C'est la raison pour laquelle nous utiliserons le terme ‘transnational’
pour signifier que, sans dénier I'importance accordée a I'Etat, nous
privilégierons dans cette analyse les effets de solidarité entre réseaux et
communautés d’acteurs non étatiques. Nous souhaitons ainsi dépasser
le cadre des spécificités nationales pour mleux montrer les
‘configurations d’interactions transnationales’,” en soulignant les
connexions d’acteurs associatifs au-dela des champs nationaux afin de
porter la cause du Protocole.

L’objectif de cet article est ainsi d’étudier le role des acteurs non-
gouvernementaux dans I'adoption, la ratification et la mise en ceuvre du
Protocole de Maputo. Méme si celui-ci semble, au premier regard, une
‘cause sans mouvement’ (ses initiateurs et redacteurs sont en grande
majorité issus des professions juridiques et se distinguent par une
expertise reconnue sur les questions d’égalité hommes/femmes), il fait
rapidement l'objet d’'une intense campagne de mobilisation. Nous
qualifions cette campagne de ‘mobilisation juridique’* car les acteurs

1 JS Nye & RO Keohane ‘Transnational relations and world politics: an introduction’

(1971) 25 International Organization 329.

2 P Hassenteufel ‘De la comparaison internationale a la comparaison transnationale’
(2005) 55 Revue frangaise de science politique 113 126.

3 L Bereni La bataille de la parité (2015) 300.

4 Voir les travaux de Michael Mc Cann sur les ‘legal mobilisations M McCann Rights
at work (1994) 372. Plus récemment: M N’Diaye ‘Le développement d’une mobilisation
juridique dans le combat pour la cause des femmes: I'exemple de I’Association des
Juristes sénégalaises (AJS)’ (2011) 124 Politique africaine 155.
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qui y prennent part recourent au ‘langage du droit™ pour construire et
publiciser leurs revendications.

Plusieurs études, portant notamment sur les mobilisations
féminines et/ou féministes, ont abordé le droit sous l'angle de la
reproduction/subversion des rapports de pouvoir.” Cependant, loin de
n’étre que l'expression d’un rapport de force, le droit peut constituer
une contrainte aussi bien quune ressource. De méme, notre étude de
cas permettra de voir les usages collectifs et militants” qui découlent de
la production d'un texte sur I'égalité hommes/femmes au niveau
régional: nous évaluerons ainsi dans quelle mesure ce processus génere
une mobilisation juridique d’acteurs associatifs et, supposément,
reconfigure les répertoires d’action utilisés.

Sur le plan méthodologique, cet article combine archives et
entretiens® avec les acteurs mobilisés en faveur de ce Protocole.? Ces
informations ont été recueillies a l'occasion de trois enquétes de
terrain: a Banjul aux sieges de la Commission afrlcalne des droits de
I’homme et des peuples (Commission africaine)'© et du Centre africain
pour la démocratie et les études sur les droits de ’homme en mars 2014;
a Addis-Abeba au siege de la Commission de 'UA en janvier 2015 et a
Nairobi, aux sieges de ‘Solidarité pour les droits des femmes africaines’
(SOAWR) et d’autres organisations, membres de la coalition, telles que
‘le réseau des femmes africaines dans le developpement et la
communication’ (FEMNET) et Egahte maintenant’ en février 2015.

Cette ‘enquéte multi-située’™ nous permet d’étudier dans un méme
continuum le processus de production du Protocole et sa mise en
ceuvre. En effet, les représentations que les différents acteurs s’en font
évoluent en méme temps qu'elles altérent la portée des normes
juridiques qu’il contient, et plus précisément, leurs interprétations, les
mobilisations et le contentieux éventuel relatif aux normes en jeu, et
partant, son inscription dans le quotidien. Nous nous distinguons ainsi

5 E Agrikoliansky ‘Les usages protestataires du droit’ in O Fillieule et al Penser les
mouvements sociaux (2009) La Découverte 231.

6 L Bereni & A Revillard ‘Les femmes contestent: genre, féminismes et mobilisations
collectives’ (2012) 85 Sociétés Contemporaines 5; L Bereni et al ‘Edito: entre contraintes
et ressources, les mouvements féministes face au droit’ (2010) 29 Nouvelles questions
féministes 6-15.

7 LIsraél ‘Usages militants du droit dans I'aréne judiciaire: le cause lawyering’ (2001)
49 Droit et société 793; L Israél et al Sur la portée sociale du droit: usages et légitimité
du registre juridique (2005).

8  Plusieurs des personnes que nous avons interrogées souhaitent que leur propos
restent anonymes. C’est pourquoi nous ne précisons pas le nom des personnes que nous
citons.

9 Cet article s’inscrit dans le cadre d’une thése de doctorat dont 'ambition est de
restituer, a partir des sources de premiére main et dans une perspective socio-
historique, le processus de genese de ce Protocole additionnel, en s’intéressant a la fois
au processus d’élaboration du Protocole, aux expertises juridiques mobilisées qu’a la
constitution de coalitions d’acteurs qui ont milité au plan transnational.

10 Organe del’ OUA/UA créé en 1981 aux termes de l'article 30 de la Charte africaine et
mis en place en 1987 a Banjul, qui a pour mandat la promotion et la protection des droits
humains sur le continent africain.

1 GE Marcus ‘Ethnography in/of the world system: the emergence of multi-sited
ethnography’ (1995) 24 Annual Review of Anthropology 95.
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de la ‘mise en ceuvre’ entendue dans 'approche de politiques publiques
comme un processus comprenant une phase d’évaluation durant
laquelle sont mesurés les effets produits concretement sur le terrain. Il
ne s’agit pas ici d’évaluer le Protocole en étudiant son impact sur la
réalité sociale, et en particulier sur I’évolution du statut des femmes
dans les sociétés concernées. Le parti pris de cet article est de concevoir
la mise en ceuvre comme faisant pleinement partie du cheminement de
la construction de ce texte. Dans cette perspective, le Protocole de
Maputo, loin d’étre une entité distincte qui dominerait la société et
tenterait de la réguler depuis l'extérieur, ne peut exister que si des
individus s’en saisissent et 'utilisent. D’ou la nécessité de I'étudier a
partir de ses conditions de production aussi bien que des mobilisations
qu’il génere.

A lissue de cette étude empirique, il est apparu indispensable de
distinguer trois séquences qui engagent trois types d’acteurs différents.
Durant la premiere séquence, qui correspond a la période allant du vote
de la résolution en 1995 a la présentation du texte a la Conférence des
chefs d’Etats et de gouvernement de I'UA en 2003, plusieurs
organisations de promotion des droits des femmes suivent la procédure
institutionnelle de son adoption. Cette séquence engage surtout des
professionnels du droit, des experts nationaux et des représentants
d’organisations internationales (partie 1). La deuxiéme séquence, qui
va de son adoption en 2003 jusqu’a son entrée en vigueur en 2005, se
caractérise par la mise en place de SOAWR — coalition ad hoc de la
cause du Protocole de Maputo congue initialement pour promouvoir
'entrée en vigueur et la ratification du Protocole par les Etats membres
(partie 2). La troisieme séquence, de 2005 a aujourd’hui, témoigne des
usages militants qui découlent de I’entrée en vigueur de ce texte. Dans
cette perspective, le droit est appréhendé a travers son potentiel
contestataire en tant que ressource pour les mobilisations en faveur de
I’égalité entre les sexes, y compris dans un contexte transnational

(partie 3).

2 MISE A L’AGENDA DE LA QUESTION DES
DBOITS DES FEMMES DANS L’ESPACE!2
REGIONAL AFRICAIN (1995-2003)

Les acteurs associatifs, s’étant intéressés tardivement au Protocole de
Maputo, ont davantage servi de relais plus que d’initiateurs. C’est ainsi
que les dynamiques de mise a I'agenda du Protocole se distinguent du

2 Nous parlons ici d’espace car I'amorce du processus d’institutionnalisation des

droits humains sur le continent africain parait insuffisant pour parler de la constitution
d’un ‘champ’ transnational africain — comme cela a été fait dans le cadre de 'Union
européenne (UE). Nous privilégions par conséquent la notion d’espace régional,
appréhendant celui-ci comme le lieu de tensions, de conflits de valeurs et de rapports de
force entre acteurs. Voir A Mégie et G Sacriste ‘Polilexes : champ juridique européen et
polity communautaire’ (2009) 28 Politique européenne 157; A Cohen & A Vauchez
‘Sociologie politique de I'Europe du droit’ (2010) 60 Revue francaise de science
politique 223.
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modéle déroulé dans la notice du Dictionnaire Genre et Science
politique, ou la mise a I'agenda est décrite comme ‘une des séquences
de Taction publique ou la 3participation d’acteurs issus de la société
civile est la plus visible’.’> Dans notre étude de cas, les ‘faiseuses
d’agenda’4 ne sont pas a proprement parler les associations de femmes
et la mise a 'agenda d'un tel Protocole ne s’est pas faite ‘par la
mobilisation’.!> ’émergence de la mobilisation se situe a 'approche de
I’adoption du texte finalisé.

2.1 La conception et I’élaboration du Protocole, une
affaire de spécialistes

L’idée de créer un Protocole spécifiquement dédié aux droits des
femmes trouve son origine dans la multiplication des espaces de
rencontres entre militants pour 1’égalité des sexes, plus spécifiquement
le forum des organisations non gouvernementales (ONG) organisé
depuis 1993 avant chaque session de la Commission africaine des droits
de 'homme et des peuples. Les ONG, dont plusieurs associations de
défense des droits des femmes, comme Women in Law and
Developement/ ‘Femme, Droit et Développement en Afrique’
(WiLDAF/FeDDAF),'° sont de plus en plus nombreuses i avoir accés
au forum. Ainsi, de 29 en 1990 (création), elles sont passées a 140, fin

1994.

Lors du forum des ONG de mars 1995 qui se tient a Lomé, ce réseau
régional panafricain organise - en collaboration avec la Commission
Internationale des Juristes (CIJ) ainsi qu’avec la premiére femme a étre
élue commissaire a la CADHP, Madame Vera Duarte Martins - un
séminaire de deux jours sur ‘la Charte africaine des droits de ’homme
et des peuples et les droits de la femme africaine’. Il rassemble 44
participants venus de 17 pays africains. A I'occasion, la question s’était
posée de savoir s’il fallait procéder a un amendement ou a une révision
de la Charte africaine ou s’ fallait adopter un Protocole
supplémentaire ou optionnel a la Charte. Le contexte d’alors avait fait
pencher la balance en faveur de la seconde option. En effet, 'adoption
par 1'Organisation de I'Unité africaine (OUA) dun Protocole
additionnel sur les droits et le bien-étre de 'enfant en 1990 et la
rédaction en cours, a cette époque, d'un Protocole additionnel portant
création d’'une Cour africaine, avaient constitué des preuves que les
projets de Protocole additionnel pouvaient aboutir. Il s’y ajoutait I'idée

13 C Achin & L Bereni ‘Agenda/mise a 'agenda’ in C Achin & L Bereni Dictionnaire
genre & science politique, concepts, objets, problémes (2013) 57.

4 M Rabier ‘Entrepreneuses de cause. Contribution & une sociologie des engagements
des dirigeantes économiques en France’ (2013) These de doctorat en Sciences de la
société EHESS.

15 Achin & Bereni (n 13 ci-dessus).

16 Cette organisation, constituée en 1990, a pour objectif de promouvoir une culture du
respect des droits des femmes en Afrique et de porter ainsi les intéréts des femmes de
tout le continent. L’organisation s’est développée et comprend aujourd’hui des membres
dans 23 pays. Voir le site web de 'organisation : http://www.wildaf-ao.org/ (consulté le
3 février 2017).
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selon laquelle une révision de la Charte ne suffirait pas a prendre en
compte I’ensemble des droits des femmes.

A Tissue de la rencontre, la recommandation phare a été de
proposer a ’OUA d’élaborer un document additionnel sur les droits des
femmes. C'est ainsi que lors de sa dix-septiéme session ordinaire qui
avait succédé au forum (13-22 mars 1995), la Commission africaine a
adopté cette recommandation sous la forme d’une résolution. La
production normative est ainsi amorcée. Lors de sa trente-et-uniéme
session ordinaire en 1995, 'OUA a adopté la résolution AHG/
Res.240(XXXI) chargeant la Commission africaine de nommer un
Fanel d’experts pour 1’élaboration d’'un Protocole sur les droits des
emmes.

Selon le groupe d’experts chargé de la rédaction, ’écriture du texte
ne revient pas aux organisations de femmes elles-mémes. Ce sont des
membres de la Commission africaine et des représentants des
organisations régionales et internationales, telles que la CLJ et
W1LDAF/ FeDDAF, qui en élaboreront une premiére ébauche avant que
ne s'ensuive une procédure de consultation des associations de
femmes, a travers des ateliers de réflexion, financés majoritairement
par les agences de coopération canadienne. Mais le Protocole reste
essentiellement, & la fin des années 1990, l'affaire de réseaux
internationaux et de juristes militants pour I’égalité entre les sexes. Ces
derniers pilotent le projet et participent également au processus
d’amendement du texte. En effet, selon les archives consultées,
Iensemble des propositions d’amendements ont été formulées par un
cabinet d’avocat Frances Claudia Wright et Yasmin Jusu-Sheriff, basé a
Freetown, au Libéria, et quatre organisations de défense des droits des
femmes: I’Association des femmes juristes de Cote-d’Ivoire,
Porganisation internationale de défense des droits des femmes ‘Egalité
maintenant’, Shelter Rights Initiative (SRI) et le Centre africain pour la
démocratie et les études sur les droits de 'homme. Ce sont donc ces
experts non gouvernementaux, sélectionnés par la Commission
africaine sur la base de leur compétence, qui rédigeront le premier
projet de Protocole appelé ‘projet 2000’. Si certains membres
associatifs peuvent amender le texte, la possibilité pour les
représentants d’associations locales d’influencer son contenu méme
reste limitée.

Le secrétariat de ’OUA, sur le point de devenir la Commission de
I'UA, recoit le projet achevé et le groupe d’experts est dissous.

2.2 Quand se rencontrent droit et militantisme

Le processus de finalisation du projet de Protocole a connu des aléas au
niveau institutionnel, lesquelles difficultés se sont traduites par un
retard dans la mise en oeuvre des réunions des experts
gouvernementaux et des ministres. En effet, les deux réunions dont la
tenue était prévue respectivement début 2001 et décembre 2002, n’ont
eu lieu finalement que fin 2001 et mars 2003. Ces contraintes n’ont
pourtant pas empéché la société civile de s’organiser durant cette
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période de latence pour que les dispositions soient renforcées jusqu’a la
finalisation du texte.

Ainsi, deux types de ‘diplomaties catalytiques™’ - entendues
comme limplication d’acteurs non-gouvernementaux dans des
activités diplomatiques — se sont distingués au niveau régional a cette
époque. Le premier, porté par I’Association ‘Femmes Africa Solidarité’
(FAS), consistait a faire pression directement sur les membres du
Conseil exécutif de I'UA et les chefs d’Etat pour accélérer le processus
de production du Protocole, en organisant des pré-sommets avant les
conférences. Ainsi, durant les sommets de I'UA entre 2002 et 2003,
plusieurs membres associatifs interagissent pour mettre en place des
stratégies communes - incarnées par les déclarations de Durban et de
Maputo, et la Stratégie de Dakar - afin d’asseoir le plaidoyer pour
I’adoption du Protocole additionnel. Les participants y demandent que

des mesures soient prises pour assurer la participation effective des experts

gouvernementaux compétents, ayant une formation juridique, y compris des
femmes, 4 la deuxiéme réunion d’experts sur le projet de Protocole [et] que les
dlSpOSlthl’lS nécessaires soient mises en place pour assurer la part1c1pat10n effective
des ministres compétents a la réunion mlmsterlelle qui se tiendra aprés la
deuxiéme réunion d’experts sur ledit Protocole.*
Ils émettent enfin le souhalt que ‘le Projet de Protocole soit adopté,
ratifié et mis en vigueur’.!

Le second type de diplomatie catalytique avait pour but de faire du
plaidoyer en amont aupres des représentants étatiques, pour influer sur
le fond, lors des négociations. Les associations qui agissent dans ce sens
sont notamment le Centre africain pour la démocratie et les études sur
les droits de 'homme, WiLDAF/FeDDAF, FEMNET ou encore Egalité
maintenant.

C’est ainsi que les 4 et 5 janvier 2003, en préparation de la seconde
réunion des experts gouvernementaux, ces différentes organisations se
retrouvent a Addis-Abeba pour s’accorder sur une stratégie de
plaidoyer aupres de 'UA et ses Etats membres afin d’assurer que les
dispositions du Protocole soient au-dela de celles contenues dans les
textes internationaux déja ratifiés par la plupart des Etats africains.?
Suite a cette réunion, elles produisent un document d’information
détaillant les maniéres dont cette version pourrait étre renforcée. Ce
document est largement disséminé, notamment aupres des
gouvernements nationaux, et en particulier, des ministres de la justice,
et de ceux chargés des droits des femmes.

Durant cette séquence, les associations ont la possibilité de suivre
la procédure institutionnelle d’adoption du texte, en tant
qu’observatrices mais leur role dans la négociation sur son contenu

17 B Hocking ‘Catalytic diplomacy: beyond newness and decline’ in J Melissen (ed)
Innovation in diplomatic practice (1999).

18 ‘Déclaration de Durban sur I'intégration de la perspective genre et la participation
active de la femme dans 1'UA’ http://www.genderismyagenda.com/campagne/
actes_fran/1_declaration_durban.pdf (consulté le 20 mars 2017).

Y Id.

20 ‘Mark-up from the Meeting convened on 4-5 juin 2003 in Addis-Abeba, by the Africa
regional office and the law project of Equality Now’ (archive).
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méme reste cependant limité. Elles ne sont en effet pas consultées
durant les débats des experts et représentants gouvernementaux. C’est
a lissue de ces deux longs processus d’examen que le projet de
Protocole a été adopté en juillet 2003.

Au moment ou les représentants étatiques discutent du projet de
Protocole, se met en place une mobilisation de femmes en sa faveur,
dans un contexte d’ouverture institutionnelle au niveau régional avec le
remplacement de 'OUA par 'UA. Ainsi, si les associations ne sont pas
les premieéres a se saisir de I'enjeu de la codification d’un texte régissant
les droits des femmes au niveau régional, leur réle devient de plus en
plus important. Quasiment absentes lors de sa mise a ’'agenda, elles
sont consultées lors de sa formulation puis se mobilisent au moment de
son adoption. Le processus d’adoption du Protocole entraine ainsi un
renouvellement des acteurs.

3 LE PROTOCOLE DE MAPUTO: UNE CAUSE
TRANSNATIONALE MOBILISATRICE (2003-
2005)

Si le contexte de grande ouverture institutionnelle, avec le
remplacement de ’'OUA par 'UA en 2001, est généralement invoqué
pour expliquer la rapide entrée en vigueur du Protocole de Maputo,
c’est une autre piste que nous souhaitons explorer ici. Il s’agit de la
mobilisation de la coalition SOAWR qui, cimentée autour de la volonté
d’accompagner cette entrée en vigueur aupres des chefs d’Etat, a joué
un role de catalyseur.

3.1 La constitution d’une coalition de la cause pour
P’entrée en vigueur du Protocole de Maputo

Dans la période qui suit 'adoption du Protocole, les associations ont
montré un grand engouement. Symbole d’une rupture, ce texte
cristallise les aspirations en vue d’'une amélioration des conditions de
vie des femmes en Afrique. Ce qui explique que les organisations de
femmes qui se sont mobilisées ne tardent pas a se préoccuper de son
devenir. En témoigne 'organisation par FEMNET, de la conférence sur
le théme ‘une stratégie régionale pour la participation politique des
femmes africaines et le gender mainstreaming dans I’'UA’, a Nairobi au
Kenya du 27 au 30 octobre 2003. Y participent notamment les
organisations Akina Mama Wa Africa, ‘Egalité maintenant’, FAS et
WiLDAF/FeDDAF. L’adoption du Protocole fait ainsi naitre le
sentiment qu'une mobilisation pour son entrée en vigueur est
nécessaire, comme le souligne la militante de WiLDAF/FeDDAF
Adjamabdo-Johnson: ‘Personne n’était dupe. Une fois le Protocole
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adopté, il en restait tout autant a faire pour obtenir son entrée en
vigueur’.*!

Pour autant, ces organisations ne se mettent pas tout de suite en
mouvement. Une employée de lantenne d’Egalité maintenant’ a
Nairobi déclarait: ‘durant une année, nous avons juste attendu pour
voir. C’est autour de mai 2004 que nous nous sommes mises ensemble
et avons contacté le bureau du conseiller juridique de la Commission de
I'UA’.22 A cette époque, soit dix mois apres son adoption, seul I'Etat des
Comores a ratifié le Protocole, et encore par inadvertance. Selon cette
méme employée ‘les Comores ont ratifié parce qu’ils avaient de
nombreux textes en suspens et qu’ils étaient sous pression de 'UA.
Donc pour résoudre la situation, le Parlement a pris tous les
instruments de 'UA et les a ratifiés, y compris celui sur les femmes.
C’était donc involontaire !”.23

C’est ainsi que lors du sommet des chefs d’Etat et de gouvernement
de juillet 2004, douze organisations nationales, régionales et
internationales — parmi lesquelles ‘Egalité maintenant’, FEMNET,
Oxfam Grande-Bretagne, WiLDAF/FeDDAF — décident de plaider
conjointement pour l'entrée en vigueur du Protocole: ‘nous avons
décidé de joindre nos forces pour assurer que le Protocole entre en
vigueur le plus rapidement possible. On pensait quen se mettant
ensemble pour pousser, on serait capable de convaincre les chefs
d’Etat’.>4 Mais les effets tardent a se faire sentir car jusqu’en septembre
2004, seuls 4 Etats parmi les 30 qui I'avaient déja signé, ont ratifié le
Prt())tocole. Il s’agissait des Comores, de la Namibie, du Rwanda et de la
Libye.

Cest dans ce contexte que, lors dune rencontre organisée a
nouveau par FEMNET a Nairobi en septembre 2004, pour le
renforcement des capacités des organisations de femmes, la coalition
SOAWR est mise en place. Cest ce que relate cette méme employée
do’Egalité maintenant:

FEMNET nous a fourni I'espace en permettant que le dernier jour soit consacré au

Protocole. Toutes les organisations présentes étaient intéressées pour créer une

plate-forme pour plaider et populariser le Protocole en Afrique, pour s’assurer que

les gouvernements ne le mettent pas sur leurs étageres mais qu’au contraire, il soit

utilisé activement, de telle fagon qu’il puisse devenir une force de changement.?5
Le Protocole constitue dés lors un enjeu crucial pour plusieurs
organisations de défense des droits des femmes, qui élaborent des
arguments et une stratégie qui participent a la construction d’une

21 K Adjamabdo-Johnson ‘The entry into force of the Protocol on the Rights of Women

in Africa: a challenge for Africa and women’ in African Voices on Development and
Social Justice (24 juin 2004) 162 Pambazuka News 108 (traduction de I'auteure).

22 ntretien avec une employée d’Egalité maintenant, 6 mars 2015, siége de SOAWR,
Nairobi (traduction de 'auteure).

2 1
24 1d
2% Id.
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communauté militante. L’ensemble de cette communauté forme a ce
moment-1a une ‘coalition de cause’,2° entendue comme ’ensemble des
acteurs individuels et collectifs qui développent des activités
stratégiquement reliées entre elles afin de diffuser un socle de
revendications communes. Il s’agit de la coalition ad hoc ‘Solidarité
pour les droits des femmes africaines’ (SOAWR) qui s’est
spécifiquement créée autour de l'objectif de I'entrée en vigueur du
Protocole de Maputo. A la premiére assemblée générale de ladite
coalition, ‘Egalité maintenant’ est élue pour en assurer le secrétariat.

L’adoption du Protocole, en créant un contexte politique et
juridique favorable, est propice a ce que le militantisme de différentes
associations de promotion des droits des femmes du continent, aussi
diversifié soit-il, s’articule autour de I'enjeu commun de sa mise en
ceuvre, qui dépend, dans un premier temps, de sa ratification par les
Etats.

3.2 Garantir 'entrée en vigueur ‘coiite que cotite’®” :
le role catalyseur des associations

L’adoption du Protocole de Maputo ouvre la possibilité d'une nouvelle
voie de recours au droit, au niveau régional. Dans cette perspective, le
recours au droit cesse ainsi d’avoir des ancrages exclusivement
nationaux pour en appeler aux institutions régionales.

Afin que le Protocole puisse entrer en vigueur, la coalition tente de
légitimer le texte aupres des dirigeants politiques, notamment lors des
sommets bi-annuels de 'UA. Ainsi, évoquant les bénéfices tirés de ces
pré-sommets, une membre de WiLDAF/FeDDAF affirmait: ‘On a pu
mieux cerner les dirigeants politiques qui nous soutiendraient pour
Padoption du texte, mais aussi qui seraient capables d’en influencer
d’autres (...). Il y avait avec nous Thabo Mbeki, alors président de 'UA,
et Abdoulaye Wade’.2® Les sommets de I'UA permettent également de
communiquer directement avec les chefs d’Etat sur une base réguliére
pour les rappeler constamment a leurs engagements, ‘car quand on les
interpelle dans leurs bureaux au niveau national, ils disent ‘oui, oui’ et
dés qu’on est parti, ils balayent cela d’un revers de main.?® Ainsi,
lacces aux espaces officiels, particulierement a I'UA, permet aux
membres de la coalition de se faire entendre.

26 En concordance avec la définition qu’en donne Paul Sabatier, auteur qui a forgé
cette approche et I'a diffusée, a savoir une configuration ‘d’acteurs provenant d’une
multitude d’institutions [...] qui partagent un systeme de croyances lié a l'action
publique et qui s’engagent dans un effort concerté afin de traduire des éléments de leur
systéme de croyances en une politique publique’ in Z Scchlager & PA Sabatier ‘Les
z(iipproches cognitives de politiques publiques: perspectives’ (2000) 50 Revue Francaise

e Science Politique 227. Voir aussi PA Sabatier ‘Advocacy coalition framework (ACF)’ in
L Boussaguet et al Dictionnaire des politiques publiques (2004) 40-49.

27 Entretien avec une militante de la coalition SOAWR, Banjul, 20 mars 2014.

28 Entretien avec une membre de WiLDAF/FeDDAF Togo, Addis-Abeba, 20 janvier
2015.
29 Id.



(2017) 1 Annuaire Africain des Droits de ’'Homme 117

Dans la déclaration qu’elle avait faite lors du pré-sommet de la
troisieme Conférence des Chefs d’Etat et de Gouvernement qui s’était
déroulé a Addis-Abeba du 28 au 29 juin 2004, la Coalition y avait
exhorté ‘les Etats membres a signer et a ratifier le Protocole d’ici la fin
2004 et a appuyer le lancement de campagnes publiques en vue de la
sensibilisation sur l’imgortance de ce Protocole pour assurer son entrée
en vigueur en 2005.3° Lors de la quatriéme session ordinaire de
lassemblée de 'UA de janvier 2005 a Abuja, les organisations de
femmes coalisées parviennent alors a l'adoption dun ‘accord
consensuel’. Tout en ‘gardant a 'esprit les efforts de 'UA pour assurer
la visibilité de la machinerie du genre,’3' les auteurs de cet accord
réproggent ‘ceux qui n’ont pour l'instant mené aucune action dans ce
sens’.

Lors de cette méme conférence des chefs d’Etat, la coalition adopte
des stratégies de plaidoyer reposant sur le ‘blame and shame’33 avec la
remise de cartons jaunes, verts ou rouges aux autorités
gouvernementales selon 'avancement de leur pays respectif dans la
ratification du Protocole: ‘al’entrée de la salle de conférence ot doivent
passer les chefs d’Etat, on brandissait nos drapeaux verts (pour les
Etats qui avaient ratifié¢), un drapeau jaune (pour les Etats qui avaient
signé mais n’avaient toujours pas ratifié) et un rouge (pour ceux qui
n’avaient fait ni I'un ni 'autre)’.34

Les associations lancent en outre une campagne téléphonique de
textos intitulée ‘text now 4 women’s rights’ ainsi qu’une pétition en
ligne pour demander aux Etats africains de ratifier le Protocole. Elles
publient également des articles en faveur de la ratification dans
I’hebdomadaire en ligne Pambazuka.3>

En manifestant de cette facon, ces militants de la cause du
Protocole n’attendent rien a court terme des institutions panafricaines,
dont leur sort ne dépend pas directement puisque celles-ci sont
tributaires des systemes nationaux. Ils le font en grande partie pour se
rendre visibles dans I'espace africain, afin de pouvoir faire davantage
pression sur les gouvernementaux nationaux. Cette stratégie se révele
payante sur le plan formel, puisque, le 25 novembre 2005, le Protocole
entrera finalement en vigueur apres sa ratification par 15 Etats
membres de 'UA. Le directeur du bureau du conseiller juridique d’alors
explique que: ‘ce qui a été vraiment unique avec ce Protocole, c’est la
vitesse a laquelle il est entré en vigueur. Dans toute 'histoire de TOUA/
UA,

30 FAS, ‘ Contribution des femmes africaines a la déclaration sur l'intégration de la
perspective  genre’ dans I'UA’hitp://www.genderismyagenda.com/campagne/
actes_fran/4_declaration_ethiopie.pdf (consulté le 12 novembre 2016).

31 FAS, ‘Accord consensuel d’Abuja’, http://www.genderismyagenda.com/campagne/
actes_fran/5_accord_consensuel_abuja.pdf (consulté le 12 novembre 2016).

32 FAS (n 31 ci-dessus).

33 WLF Felstiner et al ‘The emergence and transformation of disputes: naming,
blaming, claiming’ (1980) 15 Law & Society Review 631.

34 Entretien avec une militante de la coalition SOAWR, Banjul, 20 mars 2014.

35 Regroupés dans I'ouvrage SOAWR Not yet a force for freedom: the Protocol on the
Rights of Women in Africa (2004) Pambazuka News 162
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aucun Protocole n’est entré en vigueur aussi rapidement’.3® Les
obstacles a sa mise en ceuvre apparaissent cependant tres importants,
notamment en raison de la faiblesse des moyens institutionnels au
niveau national mais aussi du contexte du pluralisme juridique existant
en Afrique. Mais son entrée en vigueur n’en constitue pas pour autant
un jeu a somme nulle. En effet, par des mécanismes d’appropriation,
différents acteurs s’en prévalent pour revendiquer des droits violés par
les Etatls, faisant naitre de nouveaux combats politiques au niveau
national.

Des son adoption, I'espace d’action et de mobilisation autour du
Protocole s’élargit aux militants des organisations de femmes non
juristes qui font de sa mise en ceuvre un enjeu. D’un outil technique
entre les mains d’experts, le Protocole devient des lors une ressource
pour de nombreuses organisations de défense des droits des femmes.
Comme I'ont mis en évidence les approches en termes de coalition de
cause,3” toutes les membres de SOAWR partagent des valeurs et des
idées qui constituent des dimensions cruciales de I’élucidation des liens
entre adhésion a la cause commune et but poursuivi: 'entrée en
vigueur, puis la mise en ceuvre du Protocole. Elles la défendent au sein
de différents espaces afin ‘de l'imposer a l’agenda public pour
contraindre les autorités publiques a linscrire a l’agenda
gouvernemental [en] appelant une décision’.3

4 USAGES DU DROIT POUR L’EGALITE DANS
L’ESPACE TRANSNATIONAL AFRICAIN
(2005 A AUJOURD’HUI)

Avec son entrée en vigueur en 2005, le Protocole de Maputo, de
ressource potentielle, devient une ressource actuelle dont les acteurs
peuvent se prévaloir dans I'espace transnational africain. L’approche en
termes de coalition de cause, qui met en avant leurs fonctions
d’intermédiation sur le long terme, est particuliérement opérante pour
conceptualiser les modalités d’action de SOAWR pour influencer les
processus politiques au niveau national dans le but de favoriser la mise
en ceuvre du Protocole de Maputo. Douze ans plus tard, SOAWR s’est
en effet pérennisée et ses objectifs se sont étendus a sa promotion, sa
vulgarisation et sa domestication. Parce quun nombre plus large
d’actrices se rend compte que ce Protocole contient les germes d’une
amélioration de la vie des femmes et d'une réduction des injustices de
genre sur le continent africain, la coalition s’est également élargie.

36 Entretien avec le directeur du bureau du conseiller juridique de la Commission de
I'UA (1999-2011), Nairobi, 21 mars 2015.

37 CM Weible & PA Sabatier ‘A guide to the advocacy coalition framework’ in F Fischer,
GJ Miller & MS Sidney (eds) Handbook of public policy analysis (2006) 123.

38 L Boussaguet et al Dictionnaire des politiques publiques (2004) 40-49.
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4.1 Le droit, une ressource du jeu politique

Le but visé par la coalition SOAWR est d’accroitre la volonté politique
des Etats membres de 'UA, a ratifier, de préférence sans réseryes, et
mettre en ceuvre le Protocole de Maputo. Une employée d’Egalité
maintenant se projette en cas termes: ‘il y aura un jour ou nous
n’aurons plus besoin d'une telle coalition, quand tous les Etats
membres de 'UA auront ratifié, peut-étre dans 20 ou 40 ans!’.39

En effet, si une coalition de cause se met en place a ce moment-la,
c’est bien parce que le Protocole est percu comme un cadre juridique
exhaustif permettant de tenir les gouvernements africains pour
responsables des violations des droits des femmes: ‘si le Protocole est
ratifié et mis en ceuvre, il a le potentiel de mettre un terme a 'impunité
pour toutes les formes de violations des droits humains des femmes en
Afrique’.4° De ce fait, les mobilisations sont dirigées en premier lieu a
I'endroit des gouvernements. Pour reprendre les propos d’Eric
Agrikoliansky, ‘Parce que I’Etat agit par le droit [...], I'Etat peut étre
contraint par le droit. [...] Les protestataires peuvent se saisir de la
légalité pour retourner contre I’Etat la force du droit’.+*

Leur mobilisation, si elle évolue dans le temps, repose
principalement sur des stratégies de plaidoyer.4? Les membres de la
coalition de cause élaborent par exemple des versions simplifiées du
Protocole pour les transmettre aux ministres qui n’en auraient pas lu la
version compléte. Ils prennent directement contact avec les ministéres
de la justice, des affaires étrangeres et ceux chargés des questions
féminines et identifient des points focaux. L'objectif poursuivi est la
prise de conscience publique du Protocole, en particulier par ceux qui
sont susceptibles de jouer un rdle dans sa mise en ceuvre
(fonctionnaires, juristes, officiers de police, médecins etc.). Ils font plus
spécifiquement un travail de socialisation et de sensibilisation au
Protocole auprés des parlementaires. Une employée dEgalité
maintenant explique ainsi que des solutions simples existent: ‘Parfois,
il s’agit d'un probléme de budget au niveau national. Il nous arrive de
faire des photocopies pour chacun des députés, de telle facon qu’ils
puissent délibérer en toute connaissance de cause’.43

Constituer une coalition permet ainsi de gagner en audience et en
légitimité. Dans cette perspective, c’est le partage d’informations et de
bonnes pratiques, la mutualisation des ressources, et de 'expertise

39 Entretien avec une employée d’Egalité maintenant, 6 mars 2015, Nairobi.

40 H Forster ‘African States Equal to the Task? Not yet a Force for Freedom’ African
Voices on Development and Social Justice (juin 2004) Pambazuka News 162 112-113
(traduction de 'auteure).

41 E Agrikoliansky ‘Les usages protestataires du droit’ in O Fillieule et al Penser les
mouvements sociaux (2009) La Découverte 225.

42 Nous définissons le plaidoyer comme le fait de rendre une cause visible, par le biais
par exemple de lobbying, de campagne publique ou médiatique, afin de changer les
pratiques et les politiques publiques. Pour aller plus loin: E Ollion & J Siméant
‘Politiques du plaidoyer’ (2015) 67 Critique Internationale.

43 Entretien avec une employée d’Egalité maintenant, 6 mars 2015, Nairobi.
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acquise qui doivent permettre 8 SOAWR de faire connaitre et
reconnaitre le Protocole de Maputo: ‘il y a beaucoup de preuve qu'un
lobbying efficace et approprié auprés de la société civile est un moyen
efficace de faire pression sur les décideurs politiques’.44

Pour disséminer des connaissances a propos du texte, la coalition
vise plus largement la société civile aux niveaux national et local. Selon
les associations, seul un processus d’apprentissage de cet instrument
juridique le rendra contraignant et permettra d’en jouir. Sans quoi, la
fonction coercitive du droit ne peut fonctionner. En Gambie par
exemple, la stratégie du Centre africain pour la démocratie et les études
sur les droits de ’homme consiste a sensibiliser les chefs religieux ainsi
qu’a s’appuyer sur des techniques de communications pour aider les
personnes analphabeétes a comprendre le Protocole:

Iimplication de communicants traditionnels (surtout des femmes) dans la

composition de musique dans les langues locales a été utile pour disséminer

Iinformation parmi les communautés rurales [...]. En outre, la production de

brochures, de posters et la traduction du Protocole dans les langues locales a

engendré une meilleure connaissance de cet instrument dans I'ensemble de la

population.4>

Les membres de la coalition mettent a la disposition des associations
nationales de défense des droits des femmes nationales I'information
sur le Protocole de Maputo, par exemple en organisant des sessions de
formation pour expliquer notamment la procédure de ratification. Cest
aussi pour promouvoir le Protocole qu’ils utilisent les médias (radio,
TV, journaux) et que l'organisation FEMNET produit une piece
radiophonique en collaboration avec la Compagnie nationale ‘Kenya
Broadcasting Corporation’.

Le plaidoyer peut également s’effectuer a distance par la mise en
réseau et la création de mailing list qui font circuler du matériau
militant: projets de lois, pétitions, slogans ... Dans les Etats qui 'ont
ratifié, les membres de la coalition de cause font pression en repérant
des violations du Protocole, tandis que pour ceux qui ne I'ont encore
ratifié, ils élaborent une cartographie visant a énumérer de facon
exhaustive les entraves a la ratification.

On le voit, la spécificité de la mobilisation de la coalition de cause
est qu’elle combine un répertoire protestataire (dénonciations,
pétitions, interpellations publiques) 4 un ‘répertoire d’action’#® plus
feutré qui renvoie a des stratégies d’influence des autorités politiques

44 Oxfam “Promoting Women'’s Rights across Africa: Raising Her Voice — Pan Africa
Effectiveness Review” (décembre 2013) 27 http://reliefweb.int/sites/reliefweb.int/files/
resources/er-promoting-women’s-rights-pan-africa-effectiveness-review-061213-en.pdf
(consulté le 26 mai 2017) (traduction de I'auteure).

45 Oxfam “Promoting Women’s Rights across Africa: Raising Her Voice — Pan Africa
Effectiveness Review” (décembre 2013), 18 http://reliefweb.int/sites/reliefweb.int/
files/resources/er-promoting-women’s-rights-pan-africa-effectiveness-review-061213-
en.pdf (consulté le 26 mai 2017) (traduction de I'auteure).

45 Le concept de répertoire d’action a été introduit en sciences politiques par Charles
Tilly pour rendre compte de la rigidité relative des formes d’action populaire. Cinq
facteurs peseraient sur la disponibilité d'un moyen d’action dans une société donnée par
un groupe donné : les standards de droit et de justice qui prévalent dans la population et
rendent plus ou moins socialement acceptables différents types d’action collective, les
routines quotidiennes de fonctionnement d’'un groupe protestataire, 1'organisation



(2017) 1 Annuaire Africain des Droits de ’'Homme 121

par des techniques de persuasion et de plaidoyer plus ou moins
discretes (contacts personnalisés, informations techniques, élaboration
et diffusion d’argumentaires). Paradoxalement, si la coalition de cause
tente d’influencer les processus de mise a 'agenda du Protocole au
niveau national pour améliorer le statut des femmes par le droit, c’est-
a-dire si le droit constitue I'objet des revendications, il n’est pas leur
principal répertoire d’action. Le Protocole de Maputo constitue a cet
égard un exemple particulierement intéressant d’'usages politiques et
contestataires du droit qui ne passent pas (encore?) par une stratégie
proprement juridique ou judiciaire.

En d’autres termes, I“arme’” défensive est activée (la production
d’un texte permettant de se prévaloir de droits) mais pas encore 'arme
offensive: I'aréne judiciaire au niveau régional, la Cour africaine des
droits de 'homme et des peugles bien que saisie plusieurs fois ‘au nom
du’ Protocole de Maputo,*® n’a pas encore rendu de décision
concernant une violation de ce texte. Au niveau national néanmoins, un
jeu avec les arénes judiciaires semble s’étre mis en place, dans la
mesure ou le Protocole de Maputo a été invoqué a plusieurs reprises
devant les instances de justice.*® Ici donc, le droit ne constitue pas un
‘répertoire d’action’ spécifique mais un horizon a construire pour
obtenir, par des mobilisations, une mise en ceuvre future.

4.2 Le droit, une ressource instrumentalisée
pour la cause de I’égalité entre les sexes

Mus par l'idée selon laquelle le Protocole de Maputo permettra de
réduire les inégalités de sexes, les membres de la coalition de cause
déploient une activité militante en vue d’en promouvoir la ratification,
la domestication et 'implémentation. Car si ces acteurs appréhendent

interne de ce groupe, le modéle de répression qui domine et 'expérience dans les actions
collectives précédentes in M Offerlé ‘Retour critique sur les répertoires de l'action
collective (XVIIIe - XXIe siecles)’ (2008) 81 Politix 181.

47 LIsraél L'arme du droit (2009).

48 En 2017, pour la premiére fois, le code de la famille malien fait 'objet d’une plainte
aupres de la Cour africaine des droits de ’homme et des peuples pour non-conformité au
Protocole. Voir Requéte de ’Association pour le Progres et la Défense des Droits des
Femmes (APDF) et I'Institute for Human Rights and Development in Africa (IHRDA)
contre La République du Mali: http://en.african-court.org/index.php/news/press-
releases/item/154-african-court-on-human-and-peoples-rights-to-hear-application-
046-2016-of-apdh-ihrda-v-republic-of-mali-tomorrow [consulté le 25 juin 2017]. A
noter également la demande d’avis consultatif par cinq organisations (ie défense des
droits des femmes, dont deux membres de SOAWR (Center for Human Rights et la
fédération des femmes juristes-FIDA) et sur larticle 6(d) du Protocole relatif a
I’enregistrements des mariages : http://en.african-court.org/images/Cases/Judgment/
001-2016-Request%20for%20Advisory%200pinion-Advisory%200pinion-28%20Sep
tember%202017.pdf (consulté le 2 octobre 2017).

49 Parmi les affaires jugées sur la base du Protocole figurent ’arrét de la Cour supréme
de Zambie du 30 juin 2008 au sujet d’'une écoliére agée de 13 ans violée par son maitre.
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le Protocole de Maputo comme une protection des femmes contre les
abus de pouvoir de I’Etat, ils y voient également un dispositif de
médiation des relations de genre entre individus. Dans -cette
perspective, le Protocole additionnel est appréhendé comme devant
permettre de réaliser I'égalité entre les sexes, ou du moins, le respect
par les Etats membres des engagements dans ce domaine: ‘Les droits ne
sont plus seulement un vocabulaire d’affirmation, ils deviennent un
moyen de I'égalité’.5°

Pour la coalition de cause, le Protocole tient une place particuliere
au sein des instruments qui peuvent contribuer a réformer les
législations discriminatoires, et en premier lieu, au niveau des Etats
membres de I'UA. Par exemple, dans un contexte ou le principe
d’égalité entre les hommes et les femmes est formellement inscrit dans
la constitution, la militante et juriste djiboutienne Zeinab Kamil Ali
soutient que ‘la ratification du Protocole mettra les mécanismes
constitutionnels en action et ot ils sont absents, il rendra possible leur
mise en place’.5!

Les associations engagées dans la mobilisation juridique souhaitent
en outre qu’il soit suivi d'un processus de domestication au niveau
national. Sur le moyen terme, la mise en ceuvre du Protocole est ainsi
congue comme un moyen d’adopter des mesures législatives en faveur
de I’égalité entre les sexes, et d’abolir les législations discriminatoires
contre les femmes. En utilisant le droit comme un moyen de
promouvoir leur émancipation, les associations affichent leur foi en la
capacité du droit a aider les groupes sociaux désavantagés. Cest ce
qu’illustrent les propos de Faiza Jama Mohamed, directrice d’Egalité
maintenant:

la signature, la ratification et la mise en ceuvre du Protocole de Maputo

auront un effet considérable sur les droits des femmes sur un continent

qui a historiquement vu les femmes porter le poids du fardeau de la

pauvreté, de 'exclusion et des guerres.>
A plus long terme encore, les membres de la coalition SOAWR
appréhendent le Protocole de Maputo comme un moyen d’établir une
jurisprudence. Dés 2004, notant que la CADHP n’a jamais été saisie
d’'une plainte relative aux droits des femmes, la commissaire
Rapporteure spéciale sur les droits des femmes avait émis le veeu de
voir des membres de la coalition SOAWR se spécialiser dans les litiges
judiciaires, tant au niveau régional que national.53 Cet instrument doit
ainsi apporter des orientations et des précédents pour les tribunaux
nationaux. Plus important encore, le Protocole doit offrir aux femmes
une réelle voie de recours au niveau régional et permettre a la

50 PY Baudot & A Revillard L’Etat des droits: politique des droits et pratiques des
institutions (2015) 17.

51 A Zeinab Kamil ‘A plea for ratification’ African Voices on Development and Social
Justice (2004) 162 Pambazuka News 104 (traduction de 'auteure).

52 FJ Mohamed ‘11 years of the African Women’s Rights Protocol: progress and
challenges’ (2014) 57 Development 71 (traduction de l'auteure).

53 Melo ‘NGOs and the UN’ in Watch my agenda, (juin 2007) 2 GIMAC Newsletter 21
http://www.genderismyagenda.com/Gender_is_My_Agenda_Newsletter_June2007.
pdf (consulté le 25 juin 2017).
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Commission africaine et a la Cour africaine des droits de ’homme et des
peuples de faire respecter de maniere effective les droits qui y sont
reconnus.

Les acteurs de la coalition de cause — qui se mobilisent aussi bien
sur les scénes nationale que régionale — ne veulent pas que le Protocole
reste tel quel. Ils entendent au contraire s’en servir a des fins sociales
pour atteindre l'objectif d’amélioration du statut des femmes dans les
pays ot leurs actions se déploient et susciter des effets concrets, tels que
des réformes législatives en faveur de I'égalité entre les sexes. On le voit,
I'usage du Protocole de Maputo en tant que ressource correspond a une
forme de mobilisation du droit comme instrument de changement
social qui altererait les relations de pouvoir entre gouvernants et
gouvernés. Ces acteurs appréhendent le droit régional comme un
instrument de promotion et de protection des droits des femmes
africaines qui réorganiserait les rapports de force, conformément a la
facon dont le définissent Pierres Lascoumes et Patrick Le Galés dans
leur ouvrage L’instrumentation de laction publique, controverses,
résistance, effets. Si I'on suit cette perspective, le Protocole de Maputo
peut étre associé a ‘un dispositif a la fois technique et social qui organise
des rapports sociaux spécifiques entre la puissance publique et ses
destinataires en fonction des représentations et des significations dont
il est porteur’.54

Quand il fait 'objet de mobilisations transnationales, le droit peut
étre indissociablement objet (Protocole), vecteur (I’égalité hommes/
femmes par le droit) et objectif (la mise en ceuvre du Protocole), méme
pour des organisations qui ne semblent pas avoir de liens directs avec
la sphére juridique, ni s’intéresser a elle a priori.

5 CONCLUSION

Cet article a présenté litinéraire du Protocole de Maputo, en
distinguant trois grandes séquences renvoyant chacune a un état
particulier de la mobilisation. La premiere partie, qui est dédiée a la
conception et I’élaboration du Protocole (1995-2003), a montré que la
production d’'un texte juridique sur 1’égalité hommes/femmes est
d’abord un enjeu pour les professionnels du droit. Si les premieres
impulsions sont données par des femmes intellectuelles, juristes ou
engagées dans les questions d’acces a la justice, cette premiere
séquence donne a voir la transformation de la morphologie des
mobilisations sous l'effet d'une implication croissante des associations.
La deuxiéme partie, a partir de son adoption en 2003 jusqu’a son entrée
en vigueur en 2005, s’est consacrée a la construction d’'un espace
militant pour la cause du Protocole de Maputo au niveau régional, porté
notamment par la convergence d’associations au sein de la coalition
SOAWR. Elle a analysé la facon dont le Protocole de Maputo, d’'un objet
juridique débattu de facon technique entre experts, se transforme en
une ‘cause’ pour 1’égalité entre les sexes. La troisieme partie, de 2005 a

54 P Lascoumes & Y Le Galés (eds) Gouverner par les instruments (2004) 13.
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aujourd’hui, a investigué les modalités d’action du plaidoyer et la facon
dont les associations cherchent a faire de ce texte un instrument
d’action publique de promotion et de protection des droits des femmes.
Car aujourd’hui, ceux sont autant des professionnels du droit que des
militants aux caractéristiques sociologiques différentes (médecins,
universitaires, métiers du développement, experts en ‘genre’) qui se
mobilisent pour la cause du Protocole de Maputo afin de I'imposer aux
gouvernements.

En 2017, sur les 55 Etats membres de 'UA, 52 l'ont signé (seuls
I’Egypte, le Botswana et le Maroc font exceptlon) mais seulement 38
d’entre eux l'ont ratifié. Le Protocole, et c'est dailleurs tout
l'argumentaire de l'article, ne peut rester un perpétuel jeu a somme
nulle: non pas parce qu’il a été signé et ratifié par une grande majorité
de pays africains, mais en raison de la mobilisation juridique qui
l’accompagne et qui, elle, produit des effets transformatifs. Si les
changements législatifs et juridiques au niveau national peuvent, de
prime abord, relever l'inefficacité et 'ineffectivité du Protocole (faibles
taux de recours au Protocole, décalage entre le texte et les normes
effectivement appliquées), les effets potentiels de la mobilisation
juridique en faveur de I'adoption, I'entrée en vigueur et la mise en
ceuvre du Protocole sur la réalité sociale ne doivent pas étre sous-
évalués. Les effets de conscientisation juridique et de légitimation a
long terme du plaidoyer pour le droit, en termes de changements de
comportements et de mentalités, sont loin d’étre négligeables.

De ce fait, il convient d’apporter une réponse nuancée quant a
I'impact produit concrétement par le Protocole de Maputo sur le
terrain, et en particulier sur ’évolution du statut des femmes dans les
sociétés concernées: une des caractéristiques du droit étant sa
disponibilité pour des usages pluriels, des appropriations par des
acteurs sociaux peuvent produire des effets inattendus, a plus ou moins
long terme et plus ou moins conformes aux enjeux qui ont présidé a sa
production. En analysant ainsi cette production comme un processus
dans lequel s’investissent plusieurs acteurs dans un jeu multi-niveaux,
on voit bien comment le Protocole ouvre un espace social de
négociation et de mobilisation qu’il convient donc de prendre au
sérieux. Et c’est justement parce qu'’il fait 'objet de telles mobilisations
qu’il a pu entrer en vigueur, et pourra peut-étre, a terme, étre mis en
ceuvre.
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ABSTRACT: November 2017 marks the 18th anniversary of the coming into

force of the African Charter on the Rights and Welfare of the Child, its
transition from ‘childhood’ to ‘adulthood’. The anniversary indeed offers an
opportunity to reflect and take stock of the limited progress so far, and the
work that remains to be done, in our collective efforts to create an African fit
for children. Apart for discussing the ‘slow start’ the Charter faced, as well as
reservations entered into it by few States, the piece focuses on three
substantive issues that the Charter has added value on, namely, the
definition of a child, child marriage, and children and armed conflict. The
section that follows delves briefly into the core business of the African
Committee, namely, consideration of State party reports, dealing with
individual complaints, and conducting investigative missions. The piece
concludes that, despite limitations, the Charter is not counting its days but
making its days count.
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créer une afrique convenable pour les enfants. Outre les discussions sur le ‘démarrage
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1 INTRODUCTION

The African Charter on the Rights and Welfare of the Child (African
Children’s Rights Charter or Charter) came into force on 29 November
1999. The coming into force materialised a month after the 15th
instrument of ratification was submitted to the then Organization of
African Union (OAU, now the African Union (AU)). November 2017
thus marks the 18th anniversary of the Charter, counting from the years
since it has come into force.

For children, and in children’s rights discourse, 18th birthdays are
very important. For an individual, 18 years marks, in the large majority
of countries in Africa as well as globally, the age of the legal transition
from childhood to adulthood. It is considered to be a time at which full
legal autonomy is acquired. It is also often accompanied by full
responsibility of the individual. In other words, it is a time that is often
characterised by the assumption of acquiring maturity.

A stock-taking exercise of the various anniversaries of the
Convention on the Rights of the Child (CRC), for instance its 18th as
well as 25th anniversaries, have been undertaken by different
stakeholders. These stakeholders include academics,’ UN agencies,?
and treaty bodies.3 A similar exercise by stakeholders in relation to the
African Children’s Rights Charter would assist to inform progress, but
would also reflect on the work that remains to be done in maximising
the potential of the Charter to contribute to the creation of an Africa
that is fit for children.

Admittedly, it is not an easy task to determine causation, or
establish a linear relationship, between the ratification of the African
Children’s Rights Charter by a State, on the one hand, and subsequent
behavioural change in the form of law and policy reform, and the design
and implementation of programmes, on the other. In the same streak,
the link between the obligations to undertake ‘other measures’ (such as

1 See, for instance, K Arts “Twenty-five years of the United Nations Convention on the

Rights of the Child: achievements and challenges’ (2014) 61 Netherlands International
Law Review 267-303.

2 See, for instance, UNICEF ‘25 years of the Convention on the Rights of the Child: Is
the world a better place for children?’ (2014) available at https://www.unicef.org/
publications/files/CRC_at_25_Anniversary_Publication_compilation_5Nov2014.pdf
(accessed 10 October 2017)

3 See, for instance, Institut international des droits de ’enfant (IDE) and OHCHR ‘18
candles: The Convention on the Rights of the Child reaches majority’ (2007) available at
http://www.ohchr.org/Documents/Publications/crc18.pdf (accessed 10 October 2017).
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institutional frameworks, or allocation of resources) in accordance with
the provisions of the Charter and the recommendations provided to a
State within the framework of Concluding Observations from a
monitoring body,? is not always apparent.

With this as a backdrop, an article of this nature can aim to assess
the maturity or otherwise of the Charter, and explore its general
contribution to the conceptualisation and implementation of children’s
rights in Africa. What has been the significant added value of the only
child rights focussed regional instrument in the world in the last 18
years?> What are some of the important developments in relation to the
African Committee of Experts on the Rights and Welfare of the Child
(African Children’s Committee) and its work on State party reporting,
individual complaints, and investigations? What is the synergy of the
Charter with the African human rights architecture, in particular with
the African Commission on Human and Peoples’ Rights (African
Commission), and the African Court on Human and Peoples’ Rights
(African Court)? What are some of the main challenges faced in
implementing the African Children’s Rights Charter?

This piece, however, will be limited in scope. It will start with a
discussion on the drafting, as well as ‘slow start’ the Charter faced. This
is followed by a section that raises a few issues in relation to the
ratification of the Charter, as well as reservations entered into it by a
number of States. The next section focuses on three substantive issues
that the Charter has added value on, namely, the definition of a child,
child marriage, and children and armed conflict. The section that
follows delves briefly into the core business of the African Children’s
Committee, namely, consideration of State party reports, dealing with
individual complaints, and conducting investigative missions.
Subsequently, some reflections on the future of the Charter as well as
the work of the Committee is proffered in the form of concluding
remarks.

2 A QUICK DRAFTING, LEADING TO A SLOW
START?

The 1979 Declaration on the Rights and Welfare of the Child® of the
OAU served as a precursor to the African Children’s Rights Charter. To
a limited extent, the 1924 Geneva Declaration on the Rights of the
Child” and 1959 Declarations on the Rights of the Child have alsq
served as a background in informing the content of the Charter.

4 Such as the African Committee, or UN Committee on the Rights of the Child (CRC
Committee).

5 Unfortunately, the search for a travaux préparatoires, or any background
documents that chronicle the discussions that unfolded during the drafting and
adoption of the Charter has proven elusive to date.

6 Available at www.chr.up.ac.za/chr_old/hr_docs/african/docs/ahsg/ahsg36.doc.
7 Available at http://www.un-documents.net/gdrc1924.htm.

8  Available at https://www.unicef.org/malaysia/1959-Declaration-of-the-Rights-of-
the-Child.pdf.
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However, the influence of these non-binding instruments on the
African Children’s Rights Charter pales in comparison when the extent
to which the provisions of the CRC (not only what is contained in the
CRC, but also what is not) have informed its content.

In fact, the idea for the African Children’s Rights Charter was
triggered as a spill-over of the negotiation process to adopt the CRC.% In
particular, the very limited number of African countries that were
meaningfully involved in the drafting of the CRC stood as a concern.'®
Therefore, in 1988, with the support of UNICEF, the African Network
for the Prevention and Protection Against Child Abuse and Neglect
(ANPPCAN)'! convened a meeting that aimed to look at the draft CRC,
and deliberate on the extent to which it covers peculiar issues that
children in Africa were facing at the time.'? The main recommendation
of the meeting was the need to draft and adopt an Africa specific
instrument on children’s rights.

There is an adequate amount of literature interro%ating13 and
comparing the provisions of the Charter with the CRC.™ Suffice to
mention that the issue of children living under apartheid,’> the
involvement of children in armed conflict, the protection of refugees
and internally displaced persons, the special vulnerability of the girl
child including in relation to accessing education during and after

9  See, in general, D Chirwa ‘The merits and demerits of the African Charter on the
Rights and Welfare of the Child’ (2002) 10 International Journal on Children’s Rights
157; BD Mezmur ‘The African Committee of Experts on the Rights and Welfare of the
Child: an update’ (2006) 6 African Human Rights Law Journal 550. D Olowu
‘Protecting children’s rights in Africa: a critique of the African Charter on the Rights and
Welfare of the Child’ (2002) 10 International Journal of Children’s Rights 127; J Sloth-
Nielsen ‘Strengthening the promotion, protection and fulfilment of children’s rights in
African context’ in Alen et al (eds) The UN Children’s Rights Convention: theory meets
practice (2007) 81.

10 One of the reasons for a separate African Charter on the Rights and Welfare of the
Child was that during the drafting process of the CRC, Africa was underrepresented.
Only Algeria, Morocco, Senegal and Egypt participated meaningfully in the preparatory
meetings. Furthermore, specific provisions on aspects peculiar to Africa were not
sufficiently addressed in the UN instrument.

11 More details on ANPPCAN available at http://www.anppcan.org/.

12 P Ankut ‘The African Charter on the Rights and Welfare of the Child: linking
principles with practice’ (2007/2008) available at http://www.fairplayforchildren.org/
pdf/1299577504.pdf (accessed 10 October 2017).

13 See, for instance, B Thompson ‘Africa’s Charter on Children’s Rights: a normative
break with cultural traditionalism’ (1992) 41 International and Comparative Law
Quarterly 432; F Viljoen ‘Supra-national human rights instruments for the protection of
children in Africa: the Convention on the Rights of the Child and the African Charter on
the Rights and Welfare of the Child’ (1998) 31 CILSA 199; F Viljoen ‘The African Charter
on the Rights and Welfare of the Child’ in C Davel (ed) Introduction to child law in
South Africa 214.

4 See, for instance, O Ekundayo ‘Does the African Charter on the Rights and Welfare
of the Child (ACRWC) only underline and repeat the Convention on the Rights of the
Child (CRC)’s provisions?: examining the similarities and the differences between the
ACRWC and the CRC’ (2015) 5 International Journal of Humanities and Social Science
143; BD Mezmur ‘The African Children’s Charter versus the UN Convention on the
Rights of the Child: a zero sum game?’ (2008) 23 SA Public Law 1; T Kaime The African
Charter on the Rights and Welfare of the Child: a socio-legal perspective (2009).

15 Article 26 of the Charter.
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pregnancy,© are some of the provisions added by the African Children’s
Rights Charter to the CRC.

The time that lapsed between the starting of the drafting and the
adoption of the African Children’s Rights Charter is only about two
years. This can be seen as being a reasonably short amount of time
especially as compared to the 10 years it took for the drafting of the
CRC. This analysis is reversed when one compares the amount of time
it took for the coming into force of the Charter (9 years) with the
Convention (less than 1 year). There was no ratification of the Charter
in 1990 and 1991, immediate%y after its adoption. The first ratification
came in 1992 by Seychelles,'” and the 15th ratification, triggering the
coming into force of the Charter, only happened 7 years later, in 1999.1

It is worth recalling that out of the first 20 countries that ratified the
CRC, and led to its coming into force on 2 September 1990,'° only
Sweden is a developed country. Others were developing countries. Half
of the 20 State parties on that list are African countries: Egypt, Ghana,
Guinea, Guinea Bissau, Mauritius, Niger, Senegal, Sierra Leone, Sudan,
and Togo. In addition, the largest number of first signatories of the
CRC, on 26 January 1990, were African countries:?° Burkina Faso,
Gabon, Guinea Bissau Kenya, Mali, Mauritania, Morocco, Niger,
Nigeria, Rwanda, Senegal, and Togo.2f However, most of these African
countries did not show the same level of enthusiasm towards the
African Children’s Rights Charter.

If indeed the Charter reflected the peculiar concerns of African
countries in relation to children, why did it then take 9 years, from
1990-1999, to receive the 15 ratifications needed for the Charter to
come into force? For the purpose of comparison, it is worth noting that
the African Charter on Human and Peoples’ Rights was adopted in 1981
and came into force in 1986, just after 5 years.

There is neither any one answer, nor a way to conclusively identify
the reason(s) for such a delay. However, it is possible, but also
important, to tender a few possible explanations. The short time it took
for the drafting of the African Children’s Rights Charter might have
limited the level of awareness about its existence among States in
Africa. There is anecdotal evidence that some States confused it with
the CRC, and assumed that they have either ratified or are in the
process of ratifying it. Moreover, the extent to which UNICEF?? has
been able to allocate resources to advocate for the ratification of the

16 Article 11(6) of the Charter.

7" On 13 February 1992.

8 In accordance with article 47(3) of the Charter which states that ‘[t]he present
Charter shall come into force 30 days after the reception by the Secretary-General of the
Organization of African Unity of the instruments of ratification or adherence of 15
Member States of the Organization of African Unity.

19 Article 49(1) of the Convention.

20 See, United Nations Treaty Collection, available at https://treaties.un.org/pages/
viewdetails.aspx?src=ind&mtdsg_no=iv-11&chapter=4&clang=_en (accessed
10 October 2017).

21 As above.

22 Which is the official custodian of the CRC.
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Charter is not clear. The same can be said of ANPPCAN, and other CSOs
in Africa. While there is a systemic practice of advocating for the
ratification by the AU Office of Legal Counsel (OLC) including during
AU Summits, it is doubtful if such a practice existed in the 1990s. Since
the African Children’s Committee was created only in 2002, it did not
get the chance to play any role in lobbying for ratification in the 1990s.
If the reason for the delay for ratification resulted from African
countries harbouring doubts about some of its contents, it would have
led to a significant number of reservations upon ratification, which, as
is shown in the next section, was not really the case. It is important that
current and future engagements and plans aimed at reaching universal
lr)atifi((itation of the Charter will need to take some of this information on
oard.

3 THE COMMITMENT TO BE BOUND:
RATIFICATIONS, AND RESERVATIONS

As at October 2017, the ratification of the Charter stands at 48
countries. The latest ratification of the Charter, in July 2016, was by the
Central African Republic.?3 Subsequently, between August 2016 and
January 2017, there remained 6 countries that have not ratified the
Charter. These countries are the Democratic Republic of Congo (DRC),
Saharawi Republic, Sao Tome and Principe, Somalia, South Sudan, and
Tunisia. In January 2017, with the re-admission of Morocco into the
AU, this list of countries increased to 7. With the exception of Morocco,
all 6 countries have signed the Charter, and have received a
promotional visit by the African Children’s Committee, advocating for
ratification.

A number of systemic efforts are exerted to urge ratification of the
Charter. For instance, the African Committee has undertaken
promotional missions to advocate for ratification of the Charter to
Tunisia (2013), to Saharawi Republic (2014), to DRC (2015), and to Sao
Tome and Principe (2016). A long list of subsequent decisions of the AU
Executive Council urge member States that have not ratified the
Charter to do so.?4 The Secretariat of the African Committee regularly
sends note verbales to States as a reminder about ratification. In 2013,
the African Children’s Committee started a two years campaign aimed

23 Available at https://au.int/sites/default/files/treaties/7773-sl-african_charter
_on_the_rights_and_welfare_of_the_child_1.pdf (accessed 10 October 2017).

24 See, for instance, EX.CL/Dec.843(XXV) Decision on the Report of the African
Committee of experts on the Rights and Welfare of the Child (ACERWC) — Doc. EX.CL/
858(XXV) (2014); EX.CL/Dec.923(XXIX) Decision on the Report of the African
Committee of Experts on the Rights and Welfare of the Child (ACERWC) Doc. EX.CL/
977(XXIX), (2016); EX.CL/Dec.977(XXXI) Decision on the Report of the African
Committee of Experts on the Rights and Welfare of the Child Doc.EX.CL/1033(XXXI)
(2017).
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at accelerating ratification and reporting.?> A theme of the Day of the
African Child (DAC) focussing on the same topic has also been
commemorated in 2015. It is hoped that all these and other efforts
would bring about a universal ratification of the Charter in the
foreseeable future.

It still begs the question, if indeed, the African Children’s Rights
Charter is an African fingerprint on children’s rights, why then is there
not a universal ratification after 18 years of the coming into force of the
instrument? Why was it a challenge for Somalia and South Sudan, the
two countries that ratified the CRC more recently, to undertake a
parallel ratification process for the African Children’s Rights Charter?
Why is Tunisia, whose government announced in 2013 that it will ratify
all AU human rights instruments, taking too long to ratify the Charter?

Ratification of the Charter without reservations is also critical for
the enjoyment of all the rights in the Charter by all children. African
countries, in general, are not known for the practice of entering many
reservations to both regional and international human rights treaties.
It is therefore no surprise that the number of countries that entered a
reservation to the African Charter is limited. These countries are
Botswana (reservation on Article to on the definition of a child),2®
Egypt (reservations on child marriage,?” adoption,?® children of
imprisoned mothers,?9 and on the mandate of the Committee to receive
communications and undertake investiﬁative missions3°), Mauritania
(on the right to freedom of religion),>* and Sudan (on the right to
privacy,32 on the education of children who fall pregnant,33 and child
marriage34).

While the number of reservations entered by State parties is
relatively small, it is notable that the majority of the reservations
entered by the four State parties can be considered to be far reaching,
thereby placing serious limitations on the enjoyment of rights under the
Charter. In fact, some of these reservations appear to be against the
object and purpose of the Charter. For example, Botswana’s reservation
challenges the very core, scope of application, as well as added value of
the Charter. Moreover, Egypt’s reservations to articles 44 and 45 of the

25 In EX.CL/Dec.843(XXV) Decision on the Report of the African Committee of
experts on the Rights and Welfare of the Child — Doc. EX.CL/858(XXV), para 3, the
Executive Council of the AU ‘Welcomed the Committees campaign on the Universal
Ratification of and Reporting on the implementation of the African Charter on the
Rights and Welfare of the Child which guilds towards the 25th anniversary of the
adoption of the Charter in 2015.

26 Article 2 of the African Children’s Rights Charter.
27 Article 21(2) of the African Children’s Rights Charter.

28 Article 24 of the African Children’s Rights Charter. Notably a similar reservation
that the government of Egypt entered into in the CRC has already been withdrawn.
29

Article 30 of the African Children’s Rights Charter.
30 Articles 44 and 45 of the African Children’s Rights Charter.
31 Article 9 of the African Children’s Rights Charter.
32 Article 10 of the African Children’s Rights Charter.
33 Article 11(6) of the African Children’s Rights Charter.
34 Article 21(2) of the African Children’s Rights Charter.



132 Mezmur/ 18th birthday of the African Children’s Rights Charter

Charter is jurisdictional in nature, and deprives the African Children’s
Committee from exercising its mandate in full. Even though the
question of who has the mandate to decide on the validity or otherwise
of reservations entered into human rights treaties is still not settled,35
there are few examples that suggest that the African Committee should
be able to exercise such a mandate in relation to the Charter.3

In relation to Egypt’s reservations under articles 44 and 45, it is
questionable if reservations on procedural/jurisdiction related
provisions of a human rights instrument are generally permitted.3” In
addition, an argument can also be made that, as the practice in the UN
human rights treaty making process establishes, where States would
like to make a communication procedure optional, such a procedure is
often introduced through an ‘Optional Protgcol’ which would be a
separate treaty from the ‘mother’ instrument.3® However, in the case of
the African Children’s Rights Charter, individual complaints and the
mandate to undertake investigative missions is in-built in the Charter.
It can also be contended that the object and purpose of the African
Children’s Rights Charter, which in general is to promote and protect
the best interests of children in all actions in Africa, as provided for in
Article 4 of the Charter, is directly linked to its individual
communications process and investigations procedure, which, in the
absence of effective domestic remedy, serve as a recourse.3?

In a number of occasions, the Executive Council of the AU has asked
State parties that have entered reservations on the application of the
provisions of the Charter to consider the withdrawal of such
reservations. This was done, for instance in 2014,*° and in 2016.# In a
marked departure from these and other related previous decisions,

35 See, in general, I Ziemele and L Liede ‘Reservations to human rights treaties: from
Draft Guideline 3.1.12 to Guideline 3.1.5.6’ (2013) 24 The European Journal of
International Law 1135; L Helfer ‘Not fully committed?: reservations, risk, and treaty
design’ (2006) 31 Yale Journal of International Law 367.

36 See, for instance, General Comment No 24 of the United Nations Human Right
Committee which considered itself to have the mandate to review the reservations
entered into the ICCPR. See too the case of Loizidou v Turkey, ECHR (1995) Series A, No
310 and the case of Belilos v Switzerland, ECHR (1988) Series A, No 132.

37 1In the case between Loizidou v Turkey, the European Court of Human Right held
that States may not make a reservation in relation to an Article of the Convention that
does not deal directly with substantive rights and freedoms, but instead with procedural
or formal matters.

38 See, for instance, the CRC, the International Covenant on Civil and Political Rights,
and International Covenant on Economic Social and Cultural Rights, the Convention on
the Rights of Persons with Disabilities, and the Convention on the Elimination of
Discrimination against Women, all of which provide for an optional protocol that
establishes the individual complaints as well as investigation/inquiries mechanisms
under each treaty.

39 As General Comment 24 of the Human Rights Committee noted, reservations that
purport to evade an essential element, such as monitoring implementation of human
right instrument in the design of that instrument, which is also directed to securing the
enjoyment of the rights, are incompatible with its object and purpose of that treaty. For
the Human Rights Committee’s General Comment 24, see UN Doc. CCPR/C/21/Rev.1/
Add. 6 (1994), available at http://tbinternet.ohchr.org/ layouts/treatybodyexternal/
Download.aspx?symbolno=CCPR%2{fC%2f21%2fRev.1%2fAdd.6&Lang=en.

40 EX.CL/Dec.843(XXV) Decision on the Report of the African Committee of experts
on the Rights and Welfare of the Child — Doc. EX.CL/858(XXV), para 3.
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during the 28th AU Summit in Addis Ababa in June/July 2017, the
Executive Council emphasised the ‘right of Member States to formulate
reservations on the African Children’s Rights Charter in accordance
with the relevant international laws, particularly the Vienna
Convention on the Law of Treaties of 1969’.4% Despite this decision,
there can be comfort in that article 19(c) of the Vienna Convention on
the Law of Treaties prescribes that reservations incompatible with the
object and purpose of a treaty are invalid.43 As a result, it is difficult to
make a legally valid argument to uphold some of the current, and
potential future reservations to the African Children’s Rights Charter.
In moving forward, these and related issues on reservations need to be
addressed by the African Children’s Committee, in consultation with
State parties.

4 EXAMPLES OF SUBSTANTIVE PROVISIONS

This section highlights three provisions of the African Children’s Rights
Charter that have added value to the implementation of children’s
rights in Africa. These provisions are article 2 on the definition of a
child, article 21(2) on child marriage, and article 22 on children and
armed conflict. The effort is not to undertake an exhaustive analysis of
these provisions, but to shed some light on what their strengths have
been so far, and where appropriate, offer proposals on how the
conceptualisation, interpretation and implementation of these
provisions can be improved.

4.1 Definition of a child

It would be incomplete to discuss children’s rights in connection with a
child rights instrument, without first establishing who a child is. After
all, the scope of application of the African Children’s Rights Charter is
linked to the definition of a child. It is rightly argued that age is a
criterion that can help to escape the ambiguities and contradictions of
other definitions of a child, as it gives predictability regarding which
rule or provision will apply to whom.44

Article 2 of the African Children’s Rights Charter offers a clear and
concise definition of the child as ‘every human being under 18 years’ of

41 EX.CL/Dec.923(XXIX) Decision on the Report of the African Committee of Experts
on the Rights and Welfare of the Child Doc. EX.CL/977(XXIX), para 3.

42 EX.CL/Dec.977(XXXI) Decision on the Report of the African Committee of Experts
on the Rights and Welfare of the Child Doc.EX.CL/1033(XXXI), para 5. Article 2(1)(d) of
the Vienna Convention on the Law of Treaties, allows State parties to international
treaties to place reservations on provisions of a treaty they ratify or accede to.

43 Vienna Convention on the Law of Treaties, opened for signature on 23 May 1969.

44 See M Grahn-Farley ‘A theory of child rights’ (2003) 57 University of Miami Law
Review 867.
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age. In addition, unlike the CRC provision,#? there are no limitations
or attached considerations, so that it may be applied to as wide-ranging
a number of children as possible. It contains no loopholes relating to
exemptions for national law that undercut the guarantee of universal
rights for all children without distinction.4®

It is promising to witness that some of the law reform efforts on the
African continent reflect the impact of the African Children’s Rights
Charter on standard-setting exercises at the national level. In this
respect, the definition of a child is one example.*” Apart from ordinary
law, a number of constitutions too have emulated article 2 of the
Charter.4® These include the South African Constitution of 1996,49 the
1995 Constitution of Uganda,>° the 2011 Transitional Constitution of
the Republic of South Sudan,>! the 2010 Constitution of Angola,5? the
2010 Constitution of Kenya,>3 and despite non-ratification of the
Charter, the 2012 Provisional Constitution of the Republic of
Somalia.5* The choice of age 18 in the African Children’s Rights Charter
can be perceived to have contributed to the construction of a uniform
identity of the child®® without exposing persons below the age of 18 to
different, and sometimes low level, protections under traditional,
religious, or customary laws.

45 This provision is ambiguous and weak, lacking specific protection within the African
context in order to take into account child betrothals, child participation in armed
conflict and child labour.

46 See S Grover ‘On recognizing children’s universal rights: what needs to change in the
Convention on the Rights of the Child’ (2004) 12 International Journal of Children’s
Rights 260.

47 The constitutions of South Africa and the Democratic Republic of Congo, for
example, follow the ACRWC’s definition of a child without exception — that is, as persons
under the age of 18 years. Furthermore, in Nigeria, where the 1943 Children and Young
People’s Act classified only those people under 17 years as juvenile offenders, the Child’s
Rights Act of 2003 rectifies this and puts the age at 18. A similar problem transpires
under Chapter 44 of the Children and Young Persons Act of 1945 of Sierra Leone and will
most likely be addressed when the Child Rights Bill becomes an Act. Egypt adopted a
Children’s Code in 1996 that regulates the duties and functions of institutions providing
juvenile justice services to children and applies to all persons under the age of 18. In
addition, it is interesting to note that although Morocco is not a party to the African
Children’s Rights Charter, under Law no 11 of 1999, which amends and supersedes
section 446 of the Penal Code, a child is defined as a person under the age of 18. In
section 2, the Kenyan Children’s Act specifically defines a ‘child’ as any person under the
age of 18 years. The adoption of the definition of a child with no exception (in
consonance with the African Children’s Rights Charter) is not without practical
advantage in the lives of African children, as it helps to extend the protection of the
rights under the Charter and the CRC to a larger group of persons and to the maximum
extent possible.

48 Violations of article 2, albeit very limited, are also present. In Namibia, the 1998
Constitution reads in article 15(2) that ‘[f]or the purposes of this paragraph child shall be
under the age of sixteen (16) years’.

49 Section 28(3).

50 Article 257(c).

51 Article 17(4).

52 Article 24 of the Constitution states that ‘the age of majority shall be 18’.
53 Article 260.

54 Article 29(8).

55 There are a number of places in the world where children are governed by customary
law that does not define childhood by reference to numerical age.



(2017) 1 African Human Rights Yearbook 135

The added value of article 2 has not only been in relation to
proactive and ‘voluntary’ measures undertaken by State parties to align
their laws and practice. Article 2 has also started to be used in enforcing
the obligation of State parties under regional human rights law. For
instance, as provided in more detail below,5¢ article 2 was used to
convince (some would prefer to say ‘coerce’) the government of Malawi
to amend its Constitution®” by raising the definition of a child from 16
years to 18 years.

A regional standard that helps to align the definition of a child also
facilitates protection of children across various jurisdictions in a region.
In other words, a person that is considered to be a child in a particular
jurisdiction benefits from the same status as a child in another
jurisdiction within the region. This is important in particular in the
context of international migration, trafficking, and intercountry
adoption.

However, it is also important to highlight the few limitations that an
interpretation of article 2 needs to address concretely. While article 2
indicated the end of childhood, the beginning of childhood, and its
implications and interactions in relation to sexual and reproductive
health rights, including abortion, should benefit from some guidance.
Moreover, article 2 should not only be seen as prescribing age, but
emphasis should also be placed on the use of the term ‘child’. In a
discourse where different terms such as ‘youth’, ‘young person’, ‘minor’,
‘infant’, juvenile’, ‘nubile’, ‘toddler’, and even ‘kid’ are used, it is critical
that legislation provides an overarching definition of a person below the
age of 18 as a ‘child’.

Moreover, in the context of the CRC, it has been observed that the
‘Convention provides a framework of principles; it does not provide
direction on the specific age, or ages, at which children should acquire
such rights’.5° The same can be said of the Charter, which might explain
the wide state of influx in minimum ages on the continent. While
determining whether a minimum age for a particular purpose (such as
criminal responsibility, consent to medical treatment, surgery, sexual
consent, standing in court, entering into contracts, the end of
compulsory education etc) is congruent with the letter and spirit of the
CRC is not simple,®® such minimum ages should also pay attention to
best interests, non-discrimination, as well as ‘the evolving capacities of
the child’ principle.®°

56 See sec 5.2 below.
57 Sec 23(5) of the Constitution of Malawi.

58 R Hodgkin and P Newell Implementation handbook for the Convention on the
Rights of the Child (2007) 4.

59 Although, ages such as the minimum age for criminal responsibility has been
established by the CRC Committee to be 12, see CRC Committee, General Comment 10
(2007) para 33 in this regard.

60 Gee article 5 of the CRC.
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4.2 Child marriage

Closely linked with the definition of a child is the issue of child
marriage, a phenomenon that continues to pose a serious human rights
challenge to the African continent. Article 1(3) of the African Children’s
Rights Charter, captioned ‘[o]bligation of State Parties’, sets the initial
tone with which State parties to the Charter should address harmful
practices. It reads that ‘[a]ny custom, tradition, cultural or religious
practice that is inconsistent with the rights, duties and obligations
contained in the present Charter shall, to the extent of such
inconsistency, be discouraged’. While the obligation to ‘discourage’ is
indeed an obligation of a very limited scope, the specific provision on
harmful practices in article 21 elevates the nature of obligations that
State parties have under the Charter in relation to harmful practices.

Article 21 of the Charter, entitled ‘[p]rotection against harmful
social and cultural practices’, states in full:

1. State Parties to the present Charter shall take all appropriate measures to
eliminate harmful social and cultural practices affecting the welfare,
dignity, normal growth and development of the child and in particular:

(a) those customs and practices prejudicial to the health or life of the child,;
and

(b) those customs and practices discriminatory to the child on the grounds of
sex or other status.

2. Child marriage and the betrothal of girls and boys shall be prohibited and
effective action, including legislation, shall be taken to specify the
minimum age of marriage to be 18 years and make registration of all
marriages in an official registry compulsory.

By virtue of articles 1(3) and 21, the drafters of the Charter have
provided solid ground upon which efforts to address harmful practices,
in particular child marriage, can and should be undertaken. In fact, the
only place in the Charter where the words ‘effective action’ is used is in
relation to the obligation to child marriages in article 21(2). The
provision acknowledges that while legislation is an important element
in prohibiting and preventing child marriages and betrothals, it is not
an end in itself. This appears to be the main reason why article 21(2)
reads by saying ‘including legislation’.

There are three critical elements underscored by article 21(2). First,
the efforts of State parties should not only be towards prohibiting child
marriages, but also betrothals, also known as ‘promise marriages’.
Moreover, these efforts should not only be about girls, which notably
constitute most of the global child marriage population but should also
be applicable to boys. It is also notable that the Charter avoids the two
rather confusing notions, namely, ‘early marriage’ and ‘forced
marriage’. As a result, the consent of a child for child marriage is not
relevant and would still constitute a violation of article 21(2) is
undertaken by a child, by definition a person below the age of 18, as
provided for under article 2 of the Charter.
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Secondly, specifying the minimum age for marriage to be 18 years
for both boys and girls is not an issue that the Charter leaves room for
negotiation. The use of the instructive ‘shall’ in relation to specifying
the minimum age at 18 years is a testament to this assertion.®! This
stands in clear contrast with the Joint General Recommendation 31/
Comment of the Committee on the Elimination of Discrimination
against Women/General Comment 18 of the Committee on the Rights
of the Child on harmful practices (2014). In this Joint General
Recommendation/Comment an exception to the age 18 is provided.®?

Thirdly, the requirement to make ‘registration of all marriages in an
official registry compulsory’ is relevant from both the prevention and
addressing of child marriages. Official registries for marriages usually
have in-built age verification processes. This requirement is also critical
for the African continent whereby religious (such as Christian, Muslim
and Hindu marriages), and customary/traditional marriages are
recognised by the laws, sometimes the Constitutions, of State parties to
the African Children’s Rights Charter.®3 For instance, as an anecdote, a
mission to Niger®4 in 2016 by the Special Rapporteur of the African
Union on Ending Child Marriage has been informed that the
requirement by the municipal officials asking the bride and groom to
kiss in public during the marriage ceremony has been identified as a
barrier for the formal registration of marriages. It should be viewed as
falling within the obligation to undertake ‘all appropriate measures’
that such barriers as the requirement to kiss in public be addressed with
a ﬁ/iew to encourage registration of all marriages as required by the
Charter.

The notable impact of article 21 has been to spur legislation on the
continent prohibiting and addressing child marriage,” even though
legislative standards that still leave room for exceptions for marriage to

61 The so-called ‘love marriages’, where children themselves decide to marry, finds no
solace in the provisions of the Charter.

62 The relevant part, para 20 of the Joint General Recommendation/Comment reads
‘[als a matter of respecting the child’s evolving capacities and autonomy in making
decisions that affect her or his life, a marriage of a mature, capable child below 18 years
of age may be allowed in exceptional circumstances, provided that the child is at least 16
years of age and that such decisions are made by a judge based on legitimate exceptional
grounds defined by law and on the evidence of maturity, without deference to culture
and tradition’.

63 Since what is required is the mere registration, and not necessarily a requirement to
conduct all marriages through the formal state non-religious or non-traditional manner,
it still accommodates those cultural or religious diversities prevalent throughout the
continent.

64 Notably, Niger has one of the highest numbers of child marriages on the continent.
65 See, for instance, Egypt, the Child Law 126 (2008) article 31; Eritrea, Transitional
Civil Code article 581 as amended by article 46 of Proclamation 1/1991; The Gambia, The
Children’s Act (2005), sections 2(1) and 24; Ghana, Children’s Act (1998) includes in
section 13 the right not to be betrothed, be a subject of a dowry transaction, or be
married, while below the age of 18.
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be undertaken below the age of 18 remain in some jurisdictions.®® To
assist in addressing these efforts, the African Children’s Committee,
together with the African Commission, is finalising a Joint General
Comment on ending child marriage in Africa. On the basis of the
Charter provisions, two significant initiatives of the African Union that
are relevant in the context of child marriages have been launched and
rely heavily on the relevant provisions of the African Children’s Rights
Charter. The first one is the African Union Campaign on Accelerated
Reduction of Maternal Mortality in Africa. The second one is the AU
Campaign on Ending Child Marriage in Africa.

It is also critical to highlight, the extent to which article 21 of the
Charter is proving instrumental in court decisions on the African
continent. In 2015, in Mudzuru & Another v The Minister of Justice,
Legal and Parliamentary Affairs & 2 Others, the Constitutional Court
of Zimbabwe found child marriage to be a violation of the Zimbabwe
Constitution of 2013.%7 The Zimbabwean Constitutional Court relied
heavily on article 21(2) of the African Children’s Rights Charter in
declaring that it has ‘direct effect’, and that section 22 of the Marriages
Act,®® which allows for child marriage is unconstitutional.®® The High
Court of Tanzania also issued a judgment on a similar case, where it
declared that sections 13 and 17 of the Law of Marriage Act’® are
discriminatory for giving preferential treatment regarding the eligible
ages of marriage between girls and boys (which provides for the
possibility of girls to marry at the age of 14 with the consent of the court,
and at the age of 15 with the consent of their parents) and that they have
lost their usefulness and deserve to be declared null and void.”*

66 Examples include cases in which guardians, a minister, a heads of state/government
have the legal authority to consent to marriage of children especially girls in accordance
with customary or statutory law. See for instance Guinean Children Code (2008) (Loi L/
2008/011/AN) article 268; Kenya, The Hindu Marriage and Divorce Act Chapter 157,
Revised edition 2008 (1984) article 3(1); and Madagascar, Family Code Law No 2007-
022, 20 (2007) article 3.

67 For a review of the case, see J Sloth-Nielsen and K Hove ‘Mudzuru & Another v The
Minister of Justice, Legal and Parliamentary Affairs & 2 Others: a review’ (2015) 15
African Human Rights Law Journal 554.

68 Chapter 5:11.

69 Sloth-Nielsen and Hove (n 67 above) 561.

70 Cap 29 R.E. 2002.

71 See Girls Not Brides ‘High Court judgement in Tanzania rules age of marriage laws
discriminatory and unconstitutional’ (13 July 2016) available at https://
www.girlsnotbrides.org/high-court-tanzania-child-marriage/; Human Rights Watch
‘Tanzania needs to renew commitment to ending child marriage’ (11 October 2016)
https://www.hrw.org/news/2016/10/11/tanzania-needs-renew-commitment-ending-
child-marriage.
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4.3 Children and armed conflict

The impact of armed conflict on children is staggering.”? Aware of the
significant importance of the subject of children and armed conflict, the
African Children’s Committee dedicated its first continental report to

this topic.”3 In the last decades, the use of child soldiers by both
government forces and armed groups in African countries has been
witnessed and condemned by the international community.”4

Among the reasons that required the adoption of the African
Children’s Rights Charter was the use of children as soldiers and the
need to institute a minimum age of 18 for military service.”> Under
article 22(2), the African Children’s Rights Charter prohibits the
recruitment and use of children under 18 in both international and
internal armed conflicts and requires states to ‘take all necessary
measures to ensure that no child shall take a direct part in hostilities
and refrain in particular, from recruiting any child.” Unlike the CRC and
the Optional Protocol, it adopts a ‘straight 18’ position. Moreover, the
rule on the protection and care of children who are affected in armed
conflict also applies ‘to children in situations of internal armed
conflicts, tension and strife”7° has its own appeal.

By adhering to 18, it is not implied that someone by some magic
wand on the stroke of a pen turns into a fully competent, mature, wise
and autonomous individual upon attaining a certain arbitrarily fixed
age.”’ Rather, it is necessary for international law to grant
comprehensive protection for all persons under the age of 18 years who
are deemed to be in need of protection. Under the African Children’s
Rights Charter, the obligation that a State undertakes is ‘to take all
necessary measures to ensure’ that no child takes a direct part in

72 See UNICEF 25 Years of the Convention on the Rights of the Child: Is the World a
Better Place for Children? (2014) 9 which highlights that ‘[a]lthough the number of
armed conflicts around the world has decreased from a peak of 52 in 1991 to 33 in 2013,5
the new century has already seen major conflicts in Afghanistan, Iraq and the Syrian
Arab Republic, among other countries. In a world in which more than 1.5 billion people
are experiencing political and social instability or large-scale criminal violence, there is
no climate of peace and certainly no peace dividend’.

73 African Children’s Rights Committee ‘Continental Study on the impact of conflict
and crises on children in Africa’ (2016) available at http://www.acerwc.org/download/
continental-study-on-armed-conflict-and-crises-on-children/?wpdmdl=10007
(accessed 10 October 2017).

74 For example, the UN Security Council (UNSC) passed a number of resolutions
condemning the use of child soldiers. These include resolution no. 1261 (1999), 1314
(2000) and 1539 (2004).

75 L Muthoga ‘Introducing the African Charter on the Rights and Welfare of the Child
and the Convention on the Rights of the Child’ (paper delivered at the International
Conference on the Rights of the Child, Community Law Centre, University of the
Western Cape, 1992) as cited in F Viljoen ‘The African Charter on the Rights and Welfare
of the Child’ (2000) in CJ Davel (ed) Introduction to child law in South Africa 219.

76 Article 22(3) of the African Children’s Rights Charter.

77 M Gose The African Charter on the Rights and Welfare of the Child: an assessment
of the legal value of its substantive provisions by means of a direct comparison to the
Convention on the Rights of the Child (2002) 28.
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hostilities and refrain in particular, from recruiting any child.”® This
should also cover children who are involved in non-combatant status
but in the meantime are at the risk of real danger.

While the reference ‘constitutional processes’ in article 1 of the
Charter is not interpreted by the African Committee to mean an
obligation to constitutionalise the provisions of the Charter,
constitutionalisation of children’s rights is often welcome. In this
respect, in Central African Republic, the 1994 Constitution and in
Burundi the February 2005 Constitution”9 provide the age of 18 as
minimum age to join armed forces. Subsidiary legislation setting a
minimum age for military service at 18 is also in abundance 0
However, out of about 50 States globally (mostly i in the north®?) that
allow under-18s to join the armed forces of a State,®? some are African
countries.®3

Despite some of the progress, according to the Special
Representative of the Secretary General on Children and Armed
Conflict (SRSG), the current state of affairs in relation to children and
armed conflict still leaves much to be desired. According to the SRSG,
as at 2016, there were about 59 parties to a conflict at the global level
involved in 14 countries that are listed in the SRSG’s report’s annexes.®4

78 Article 22(2) of African Children’s Rights Charter.
79 Article 45 of the African Children’s Rights Charter.

80 In Madagascar, by way of example, the minimum age of recruitment for national
service has been raised to 18 years by Act No. 2005-037 of 20 February 2006. In
Zimbabwe, in terms of the National Service Act [Chapter 11:08] persons can volunteer to
join the army only at the age of 18 years. In Malawi, a new Defence Force Act came into
force in September 2004, replacing the earlier Army Act, which removed any possibility
of under-18s serving in the Defence Force (prev10usly the Malawi Army). The Act
provided that the Defence Force had three components: the regular Defence Force, the
Defence Force reserve and the militia. In Algeria, while the age for voluntary recruitment
is unclear, the National Service Code makes explicit reference that the age for
conscription into the regular armed forces is set at 19 years of age. In Angola, under Law
1/93, military service was compulsory for all men aged between 20 and 45, and
voluntary recruitment is set at 18 years of age. The Botswana Defence Force Act of 1977
ﬁrowded that recruitment to the armed forces was on a voluntary basis and that recruits

ad to appear to be 18. In Comoros military recruitment is governed by law No. 97-
06(AF), which provides that the minimum age for entrance into the armed forces is 18.
In Burkina Faso Decree No. 2000- 374/PRES/PM/DEF of 1 September 2000 allowed
for recruitment from the age of 18, provided that the recruit was unmarried and enjoying
full civic rights.

81 Us, and the UK, as well as some countries in Eastern Europe and Asia.

82 Child Soldiers International ‘The Issue’ (2016) available at https://www.child-
soldiers.org/where-are-there-child-soldiers (accessed 10 October 2017).

83 For instance, Seychelles, despite being a State arty to the African Children’s Rights
Charter still maintains the possibility of under 18s being recruited into the armed forces
as its Defence Act does not explicitly prohibit the enlistment of any person under the age
of 18 years. In fact, it explicitly allows for the possibility for under 18s to join its armed
forces on a voluntary basis. In Cape Verde, in accordance with Article 31 of Legislative
Decree No. 6/93 of 24 May 1993, the minimum age for special voluntary recruitment
into the Cape Verdean armed forces is 17 years. In Chad-the 1992 General Statute of the
Army provided that a person under the age of 18 could be enrolled with the consent of a
parent or guardian.

84 SRSG CAAC ‘20 years of the children and armed conflict mandate’ (August 2016)
available at https://childrenandarmedconflict.un.org/wp-content/uploads/2016/08/
Children-in-Conflict_ WEB.pdf 5 (accessed 10 October 2017).
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Out of the 59 parties, while the larggst majority are non-State armed
groups, eight are government forces.®> Out of this, 5 were Africa States
namely_Central African Republic, Mali, Somalia, South Sudan, and
Sudan.8® In 2017, Central African Republic was delisted.

The African countries where armed groups recruit children below
the age of 18 are the Central African Republic, the Democratic Republic
of Congo, Mali, Nigeria, Somalia, South Sudan, and Sudan.®” There
seems to be a correlation between the recruitment of children by armed
forces and by armed groups. The SRSG also indicates that the
abductions of children in the context of armed conflict is a continuing
problem in Africa, and in fact increasing in few contexts, particularly by
the Lord’s Resistance Army (LRA), Al-Shézbaab, Boko Haram, and
Islamic State in Iraq and the Levant (ISIL). 8

There are a number of issues that the interpretation of the African
Children’s Rights Charter by the African Committee can add value to
the promotion and protection of the rights of children in the context of
armed conflict. For instance, the arrest and detention, and in some
instances torture and ill treatment of children that are accused of
association with terrorist organisations or terrorist activities, needs
closer scrutiny if the enjoyment of the rights in the Charter are to be
realised by all. Prevention detention, used under the guise of protecting
children from joining terrorist organisations such as Boko Haram, and
ISIL has lead to arrests of children in Cameroon, Nigeria and Libya.59
The use of children for suicide bombing has been flagged as one of the
issues in need of attention especially in the context of Boko Haram and
Al-Shabaab activities. For instance, it has been reported that there has
been an increase of suicide bombings carried out by children in
Cameroon and Nigeria in the context of the Boko Haram violence.9°

Another issue worthy of exploration relates to the denial of
humanitarian access, including its use as a weapon of war and its
relationship with children’s rights. Activities of this nature have
reportedly increased, for instance, in the context of the conflict in South
Sudan.®' It begs the question how the provisions of the Charter,
especially articles 22 and 5, as well as relevant standards from

85 As above.

86 As above.

87 Child Soldiers International (n 82 above).

88  SRSG CAAC ‘Annual report of the Secretary General on children and armed conflict’
(20 April 2016) (A/70/836—S/2016/360) available at http://www.un.org/ga/search/
view_doc.asp?symbol=s/2016/360&referer=/english/&Lang=E para 9 (accessed
10 October 2017).

89 Child Soldiers International ‘Submission to the 75th Pre-session of the UN
Committee on the Rights of the Child: Cameroon’ (August 2016) available at https://
www.child-soldiers.org/Handlers/Download.ashx?IDMF=19c99637-7122-4356-927¢-
4748db4d617f (accessed 10 October 2017).

90 UNICEF, ‘Nigeria regional conflict: 10-fold increase in number of children used in
‘suicide’ attacks’, 12 April 2016, available at http://www.unicef.org/media/media_
90827.html (accessed 10 October 2017).

91 SRSG CAAC ‘Annual report of the Secretary General on children and armed conflict’
(24 August 2017) (A/72/361—-S/2017/821) available at http://www.un.org/ga/search/
view_doc.asp?symbol=S/2017/821 para 152 (accessed 10 October 2017).
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international humanitarian law, should be interpreted and applied.
Moreover, the relative success or lack thereof of the Charter can also be
measured by the extent to which its provisions and their interpretation
have an impact on non-state armed groups, and are also applied in
instances of extraterritoriality including sexual exploitation and abuse
by peacekeepers. Other areas in need of further interpretative guidance
include the relevance of the provisions of the Charter in reducing the
impact of violent extremism on children, children displaced by armed
conflict, and attacks on schools and hospitals. It is important that the
work of the African Children’s Committee address these issues in the
foreseeable future.

5 THEAFRICAN COMMITTEE OF EXPERTS ON
THE RIGHTS AND WELFARE OF THE CHILD

The African Children’s Rights Charter established the African
Committee with the mandate to promote and protect the rights
established by the Charter.92 The African Children’s Rights Committee
has the power to consider State party reports as well as individual and
inter-state communications, which presumably gives additional teeth
to its provisions.93

5.1 State party reporting

One of the central obligations of State parties under the African
Children’s Rights Charter is to submit initial and periodic reports.9*
Part of the core businesses of the African Committee is to consider such
reports and provide Concluding Observations. While initial reports are
due two years after the entry into force of the Charter for the State party
concerned,?> and periodic reports are due every three years
thereafter,° the Committee considered its first reports only in 2008.97

Despite such a slow start, the reporting process has garnered some
traction. As a result of the momentum, in 2014, the Committee held its
first extraordinary session dedicated for the consideration of State
party reports. To date, the number of States that have reported has
increased to 36. In fact, six countries have reported twice,%° and
Burkina Faso stands out as the only State that has reported three times.

92 Article 32 of the African Children’s Rights Charter.

93 Articles 44 and 45 of the African Children’s Rights Charter.

94 Article 44(1)(a) of the African Children’s Rights Charter.

95 As above.

96 Article 44(1)(b) of the African Children’s Rights Charter.

97 The initial reports of Egypt and Nigeria.

98 Cameroon, Kenya, Nigeria, Rwanda, South Africa and Tanzania.
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There still remain 11 State parties with overdue reports,®® and Central
African Republic’s initial report will be due in August 2018.

While the Rules of Procedures of the Committee make provision for
the consideration of the situation of children’s rights in a State party in
the absence of a State party report, the Committee seems to have
preferred not to invoke such a rule but rather engage and support State
parties to report. Such an approach is reflected in the most recent AU
Executive Council report, in which it asked the Committee to continue
to support the efforts of State parties that have not reported to enable
them to report.'°°

To date, the great majority of reports submitted by States are of
good quality and the engagement during the constructive dialogue has
often been composed of high level and multi-sectoral members of
delegation. The submission of complementary reports by CSOs has also
informed both the dialogue as well as the contents of concluding
observations. What is in need of further improvement include an
engagement with national human rights institutions around reporting
and follow up, consolidation of the method and process of the follow up
to implementation of Concluding Observations conducted by the
Committee, as well as the extent to which the recommendations
contained in concluding observations are focused, actionable, and to a
certain extent prioritised.’® While the Committee has already
undertaken measures to reduce the reporting fatigue by States,'°? it
would also be worthwhile to explore the advantages and disadvantages
of aligning the timing for periodic reports from every three years to
every five years.

5.2 Individual complaints and investigative missions

Probably by design, the first three individual complaints decided on
their merits by the African Committee have focused on issues on which
the African Children’s Rights Charter has added normative value.®3

99 Botswana, Burundi, Cape Verde, Djibouti, Equatorial Guinea, Gambia, Guinea
Bissau, Mauritius, Seychelles, Swaziland, and Zambia. In 2014, the Executive Council of
the AU ‘[w]elcomed the Committees campaign on the Universal Ratification of and
Reporting on the implementation of the African Charter on the Rights and Welfare of the
Child which builds towards the 25th Anniversary of the adoption of the Charter in 2015
and URGES the 7 Member States who have not yet ratified the Charter, to expedite their
ratification process for possible completion on or before the end of 2015". See EX.CL/
Dec.843(XXV) Decision on the Report of the African Committee of experts on the Rights
and Welfare of the Child — Doc. EX.CL/858(XXV) para 3.

100 EX.CL/Dec.977 (XXXI) Decision on the Report of the African Committee of Experts
on the Rights and Welfare of the Child Doc.EX.CL/1033(XXXI) (2017).

101 “‘Prioritization’ does not mean making a hierarchy between rights, but rather
identifying and labeling few recommendations as in need of urgent attention.

102 gych as indicating in its guidelines for reporting that States that have submitted a
report to the CRC Committee, can use the elements of the same report and submit to the
A}flrican Committee by highlighting the specificities of the African Children’s Rights
Charter.

103 Table of cases available at http://www.acerwc.org/communications/table-of-
communications/ (accessed 10 October 2017).
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The first communication decided on its merits, Institute for Human
Rights and Development in Africa (IHRDA) and Open Society Justice
Initiative on behalf of Children of Nubian descent in Kenya v
Kenya,'°4 dealt with the question of the right of the child to acquire a
nationality and not be discriminated against in accessing services on
the basis of nationality.'®> The second communication, Hansungule
and others (on behalf of children in Northern Uganda) v Uganda'°®
revolved around the obligation of the Ugandan government to protect
children in armed conflict, and in particular, not to recruit or use
persons below the age of 18 in armed conflict in line with article 22 of
the Charter. The third communication decided on its merits is The
Centre for Human Rights (University of Pretoria) and La Recontre
Africaine sur la Defense des Droits de THomme (Senegal) v Senegal,*°7
finding the Senegalese government in violation of protecting children,
in particular against enforced begging by religious teachers
(Marabouts).

All these three cases evidence the argument that the individual
complaints mechanism under the African Children’s Rights Charter
holds a very strong potential to protect children in Africa. All the
communications involve an unidentified number of children, thereby
highlighting the Committee’s flexibility to entertain individual
complaints even when the alleged victims are not individually
identified. The African Children’s Committee has also invoked the
principle of the best interests of the child not only as a substantive right,
but also as a principle that should inform procedure. For instance, in
the Children of Nubian descent in Kenya case, the fact that the
government of Kenya did not appear before the Committee on a
number of occasions was perceived to go against the principle of
children’s best interests, and was used as a ground to continue with the
proceedings in the absence of the State party. Where appropriate and
possible, child participation has also informed the process for these
communications. Also, all three communications have benefitted from
in situ investigation or implementation follow-up by the Committee.
The cases against Kenya and Senegal were moreover made a subject of
implementation hearings with government representatives during the
Committee’s 29th Ordinary Session in April/May 2017 in Maseru,
Lesotho. Because of the ‘precedent’ setting nature of these cases,
African countries that might have similar issues within their
jurisdictions can learn more on their obligations to undertake
legislative and other measures from these decisions.

104 No. 1/Com/1/2005 (Children of Nubian descent in Kenya). Full text of decision
available at https://www.opensocietyfoundations.org/sites/default/files/ ACERWC-
nubian-minors-decision-20110322.pdf (accessed 30 October 2017).

105 The children in the Children of Nubian descent in Kenya case are qualified to be
Kenyan citizens and were found to be deprived of their rights in articles 3 (non
discrimination), 6 (name and nationality), 11 (education), and 14 (health and health
services) of the Charter.

106 Npo. 2/Com/002/2009. Full text of decision available at http://www.chr.up.ac.za/
images/files/news/press/DSA-ACE-64-1038.15.pdf (accessed 30 October 2017).

107 No. 3/Com/001/2012. Full text of decision available at http://www.chr.up.ac.za/
images/files/news/press/DSA-ACE-64-1047.15_2_3.pdf (accessed 30 October 2017).
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Two more recent communications titled Dalia Lofty on behalf of
Ahmed Bassiouny v Arab Republic of Egypt'°8 as well as Dalia Lofty
on behalf of Emad v Arab Republic of Egypt have also been finalised by
the Committee. Both of these communications dealt with the right to
liberty and protection from violence, and were declared inadmissible.
As discussed above,'?9 while Egypt has entered reservations on article
44 of the Charter, the Committee found such reservations as
incompatible with the object and purpose of the Charter,'° thereby
considering itself as having the mandate to consider the two
communications.

As indicated in the Committee’s website,!!! there are at least four
more communications that are currently pending before the
Committee, covering a wide range of child rights issues. The Afiican
Centre of Justice and Peace Studies (ACJPS) and Peoples’ Legal Aid
Centre (PLACE) v Sudan''? deals with issues related to the right to
acquire a nationality and non-discrimination. The Minority Rights
Group International and SOS-Esclaves on behalf of Said Ould Salem
and Yarg Ould Salem v Mauritania™3 raises important questions
related to contemporary forms of slavery, while the Institute for
Human Rights and Development in Africa and Finders Group
Initiative on behalf of TFA (a minor) v Cameroon''4 revolves around
issues such as access to justice and right of appeal in a criminal case
involving sexual abuse of a child. Another communication, Etoungou
Nko’o on behalf of Mr and Mrs Elogo Menye and Rev Daniel Ezo’o Ayo
v Cameroon,'™ tests the limit of the scope of application of the Charter
in relation to alleged violations of children’s rights committed once the
children have died.

The African Committee has also concluded its first amicable
settlement. In October 2014, the Committee received a communication
Institute {or Human Rights and Development in Africa (IHRDA) v
Malawi.™® The complainant submitted that the Constitution of
Malawi, which provides in section 23(5) that ‘for the purposes of this
section, children shall be persons under sixteen years of age’
constituted a violation of article 2 of the African Children’s Rights
Charter that defines a child as a person below the age of 18.1'7 The
African Children’s Committee declared the communication admissible.

108 No. 8/Com/001/2016.
109 See sec 3 above.

10 Available at http://www.acerwe.org/download/ruling-on-admissibility-of-communi
cation-no-0080022016/?wpdmdl=10222 (accessed 30 October 2017).

11 Available at http://www.acerwe.org/communications/table-of-communications/
(accessed 13 October 2017).

12 No. 5/Com/001/2015.
13 No. 7/Com/003/2015.
14 No. 6/Com/002/2015.
15 No. 10/Com/003/2016.
116 No. 4/Com/001/2014.

17 The Constitutional provision was also not aligned with other subsidiary legislation,
such as the Marriage, Divorce and Family Relations Law that increased the minimum
age of marriage from 15 to 18 years.
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However, before proceeding on the merits, the Committee was
approached by the two parties indicating that they would like to resort
to an amicable settlement. Such a process is allowed by the Revised
Communications Guidelines,® provided that the request is made
before the Committee makes a decision on the merits of a
communication.'?

As part of the amicable settlement, the government of Malawi
agreed to undertake efforts to amend its constitutional provision with a
view to comply with article 2 of the African Children’s Rights Charter by
31 December 2018.12° In the interim, and while the amendment of the
constitutional provision is underway, the government also agreed to
undertake all possible and administrative measures to ensure that all
persons below the age of 18 in the State party enjoy the right in the
Charter.'®! With a view to ensure follow up, it was also agreed that the
Government would submit periodic reports on the developments
related to the implementation of the said agreement.

Fortunately, in February 2017, the government of Malawi amended
its Constitution to raise the age for a definition of a child to 18 years.'??
An overwhelming number of parliamentarians — reportedly 131-2 in
favour — voted supporting such an amendment.'®3 Indeed this
amicable settlement sets a very positive precedent in that parties to a
communication make use of the good offices of the Committee, and
implement agreed upon settlement in good faith. While a number of
advocacy efforts by stakeholders have contributed to the amendment of
the Constitution of Malawi, it is not far-fetched to argue that the
amicable settlement agreed upon within the framework of the African
Children’s Rights Charter has lend significant positive pressure, and
urgency, to convince parliamentarians, and complete the amendment
process within a reasonable period of time.

In terms of article 45(1) of the Charter, the Committee may use any
appropriate method to investigate any matter covered by the Charter,
and to investigate measures taken by State parties to implement the

118 gection XIII of the Revised Guidelines on the Consideration of Communications.

119 Therefore, during the 28th Ordinary Session in October 2016, the Committee
offered its good offices to facilitate a discussion between the two parties on the terms for
an amicable settlement. The amicable settlement was reached under the auspices of the
African Children’s Committee, as provided for in sec XIII (2) of the Revised
Communication Guidelines.

120 M Yadessa ‘Malawi amends its constitution to comply with article 2 of the Charter’
(April 2017) 1 ACERWC Tribune 11.

121 Ag above.

122 See, Human Rights Watch ‘Malawi amends Constitution to remove child marriage
loophole’ (23 February 2017) available at https://www.hrw.org/news/2017/02/23/
malawi-amends-constitution-remove-child-marriage-loophole (accessed 14 October
2017); UN Women ‘Malawi parliament adopts amendment to end child marriage’
(22 February 2017) available at http://www.unwomen.org/en/news/stories/2017/2/
news-malawi-parliament-adopts-amendment-to-end-child-marriage (accessed
13 October 2017); The Nation ‘Constitutional amendment on cards’ (by F Namangale)
27 November 2016 available at http://mwnation.com/constitutional-amendment-on-
cards/ (accessed 13 October 2017).

123 Yadessa (n 120 above). Such an amendment of the Constitution is reported to be the
second since 1995.
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Charter. Investigative missions enable the Committee to directly gather
information relevant for monitoring the implementation or violation of
the Charter by States parties.!*4

The experience of the Committee in relation to investigative
missions, while limited, still holds a lot of potential. The investigative
mission undertaken to Tanzania on the situation of children with
albinism in temporary holding shelters, the opportunity to engage with
stakeholders, in particular government officials, and the report
emanating from the mission has been central for advocacy.'*> This
investigative mission was requested by a civil society organisation,
Under the Same Sun, and supported by other stakeholders in Tanzania
and beyond, further underscoring the important role played by CSOs,
UN agencies and national human rights institutions. Other
promotional/investigative missions undertaken to South Sudan (2014)
and Central African Republic (2014), two non-state parties to the
Charter at the time of the mission, further consolidate the positive
impact this mandate can contribute as well as the positive willingness
of African countries to engage with the Committee.

6 CONCLUDING REMARKS

Even before it came into force, and as early as 1995, the African
Children’s Rights Charter has been called ‘the most progressive of the
treaties on the rights of the child’.2® As the Charter transitions from
‘childhood’ to ‘adulthood’ and turns 18 in November 2017, there are
indications that its theoretical added value also has had some positive
impact on the lived realities of children on the African continent.
Indeed, it is befitting that the African Committee has interpreted
‘welfare’ in the title of the African Children’s Rights Charter to mean
that, while the recognition of the rights contained in the Charter is an
obligation of State parties, and a starting point, such recognitions
should lead to the enjoyment of rights and the wellbeing of children.

An assessment of the Charter’s 18 years of operation can be
juxtaposed with that of the impact of the CRC which has been in
existence for 27 years. In 2014, in the context of the 25th anniversary of
the CRC, UNICEF posed the question ‘Does a child born today have
better prospects in life than one who was born in 1989?°,'*7 and
provided a verdict by saying ‘yes, but not every child’.*?® The same can
be said of the Charter. While a number of children are thriving as a
result of its implementation, there still remain those that continue to be

124 Apart from article 45 of the Charter, investigative missions are governed by the
Guidelines on the Conduct of Investigations by the ACERWC (the Investigation
Guidelines).

125 The report is available at http://www.acerwc.org/download/report-on-the-
investigation-mission-on-children-with-albinism-in-tanzania/?wpdmdl=9694
(accessed 15 October 2017).

126 G Van Bueren The international law of the rights of the child (1995) 402.

127 UNICEF (n 2 above) 7.

128 Asabove.
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left behind such as children living in poverty, children deprived of their
family environments, children affected by armed conflict, children
subjected to harmful practices, children with disabilities, and
indigenous children.

Substantively speaking, there still remain a number of provisions of
the Charter whose application to issues of great significance today
needs to be clarified. Some of these issues have been around for years,
while others are emerging issues. In relation to the latter, challenges
created as a result of the advancement of technology, climate change,
migration crisis, health emergencies (such as Ebola), terrorism (such as
the so-called Islamic State and its effect on children’s rights) and
responses to it, privatisation and increased globalisation, as well as
economic crisis (including the current fall on commodity prices) which
often lead to austerity measures need to benefit from a robust
interpretation of the provisions of the Charter. As shown above, there
are also issues that need further guidance in relation to definition of a
child, child marriage, and children and armed conflict.

The sustained success (or lack thereof) of the Charter also hinges on
the extent to which its provisions are able to stimulate efforts for
institutional reforms. This includes institutional reforms for improved
data collection, coordination, budgeting, as well as concerted efforts by
and engagement with national human rights institutions and CSOs.
Ongoing work by the African Committee on a draft General Comment
on general measures of implementation and systems strengthening
holds potential to give States detailed guidance on some of these
important institutional reforms.

Inevitably, the extent to which States manage to create synergy
between the Charter and their efforts to achieve the 2030 Agenda for
Sustainable Development will be critical. Indeed, breaking the silos
between those working in human rights and those in development is
apposite to make progress on issues such child protection, early
childhood education and reducing inequality. The themes for the DAC
in 2017 and 2018 that are focused on the SDGs are indeed a welcome
platform to contribute to achieving this link, and positive synergy.

The core work of the Committee in relation to State party reporting,
individual complaints and investigative missions is on a positive
trajectory. Moreover, the activities around the DAC, issuing general
comments, conducting studies, and the granting of observer status are
important catalysts for the implementation of the Charter. Critically
important, the prospect of the Committee having direct access to the
African Court through an amendment of the Court Protocol, a process
that has officially been triggered by the Court in 2017,'29 holds a lot of
potential to improve the protective mandate of the Committee.
Engagement with relevant AU organs, such as the Peace and Security
Council needs to be strengthened. These notwithstanding, unless the
budgetary allocations for the Committee significantly increase beyond

129 Advisory Opinion, Request 2/2013, 5 December 2014, http://en.african-court.org/
images/Cases/Advisory%200pinion/Advisory%200pinions/Advisory%200pinion%20
1n0%20%20002-2013.pdf (accessed 30 October 2017).
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the current less than 1 per cent of the total AU budget, the Committee
will continue to be seriously constrained to achieve its mandate in full.

Like any international human rights instrument, the Charter still
faces some criticisms. So does the work of the African Committee. For
instance, some might still argue that it is not adequately sensitive to the
socio-cultural and religious contexts of some African countries. But as
the Charter solidifies its impact, and the Committee makes its presence
felt, most of the arguments of detractors will continue to fade into the
background.

The ultimate judges of the added value of the Charter are children
in Africa whose lives have been improved as a result of its
implementation. However, as shown above, the 18th anniversary of the
coming into force of the Charter indeed offers an opportunity to reflect
and take stock of the limited progress so far, and the work that remains
to be done, in our collective efforts to create an Africa fit for children.
This notwithstanding, the Charter is not counting its days, but making
its days count.
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1 INTRODUCTION

When the African Charter on Human and Peoples’ Rights (African
Charter) was adopted 30 years ago, scholarly debate on the new African
human rights system focused on its provisions and on the question
whether, what on paper appeared to be a toothless African Commission
on Human and Peoples’ Rights (African Commission), would have any
effect on promoting and protecting the broad range of rights contained
in the African Charter. Over the years, the African Commission
developed standards on the various provisions of the African Charter
through the adoption of resolutions or general comments, and through
the various activities of its special procedures. It has received well over
400 communications, nearly all from individuals, organlsatlons or
groups alleging violations of the rights in the African Charter.! In 2006
it was joined by the African Court on Human and Peoples’ Rights
(African Court), which has since then received numerous cases and
adopted a handful of judgments in which it found human rights
violations.?

It is only relatively recently, however, perhaps in line with shifts at
the international level and among human rights funders, that attention
has been paid to what happens post-decision or Judgment and to the
question whether many of these documents and standards elaborated
by the African Commission and decisions and judgments adopted by
the African Commission and African Court actually result in any
meaningful change on the ground. This article draws upon preliminary
findings from a collaborative research project examining the

1 See http://www.achpr.org/communications/; and the Institute for Human Rights

and Development in Africa (IHRDA)’s Case Law Analyser: http://caselaw.ihrda.org
(accessed 10 October 2017).

2 See eg Konaté v Burkina Faso, Application 4/13 (Judgment of 5 December 2014);
Zongo v Burkina Faso, Application 13/11 (Judgment of 21 June 2013); Jonas v
Tanzania, Application 11/2015 (Judgment of 28 September 2017); Onyachi and Others
v Tanzania, Application 3/2015 (Judgment of 28 September 2017); African
Commission on Human and Peoples’ Rights v Kenya, Application 6/2012 (Judgment of
26 May 2017); Actions pour la protection des droits de Thomme (APDH) v Cote d’Ivoire,
Application 1/2014 (Judgment of 18 November 2016).

3 See Open Society Justice Initiative (OSJI) From judgment to justice: implementing
international and regional human rights decisions (2010) 12; OSJI From rights to
remedies: structures and strategies for implementing international human rights
decisions (2013) 26; C Heyns & F Viljoen The impact of the United Nations human
rights treaties on the domestic level (2002) 1.
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implementation of cases from the African Court and Commission, as
well as the regional treaty bodies in Europe and the Americas and some
of the treaty bodies in the UN. It has taken a handful of cases from nine
States, three in each of the regions (Africa, the Americas and Europe),
and examined the extent to which the recommendations or reparations
ordered have been implemented by the State. Desk-based research, and
interviews with government officials, the victims, litigants,
parliamentarians, the judiciary, national human rights institutions
(NHRIs), civil society and others, as well as representatives from the
respective treaty bodies, have enabled us to identify factors that impact
on the implementation of these decisions and judgments.4

This article focuses on the monitoring of implementation of
decisions and judgments of the African Commission and African Court,
and not on other findings such as Concluding Observations or
resolutions issued by the African Commission. We use the term
‘implementation’ to refer to the process by which individual or
collective measures are taken (through legislation, judicial decision,
administrative action, executive decree, or other steps) to give effect to
an adverse Judgment or decision.5 This is distinguished from
‘compliance’, which is a status that is attained if and when a State’s law
and practice are in line with the requirements of the judgment or
decision, as interpreted by the responsible international body.” Thus,
compliance is understood as the outcome of implementation: a state
implements a judgment or decision in order to ensure that it is in
compliance with its obligations under this ruling. African human rights
bodies use the terms ‘monitoring’ or ‘“following-up’ decisions and
judgments that we consider broader terms to cover the formal and
informal processes of oversight of the human rights bodies, and it is
these which this article examines. While acknowledging that the
monitoring of implementation cannot be the sole responsibility of the
respective treaty bodies, this article concentrates specifically on the role
of two human rights treaty body mechanisms (the Commission and the
Court) established within the AU. The contribution of the other AU
organs, including the Assembly of the Union (AU Assembly), Executive
Council, Peace and Security Council (PSC), Permanent Representatives

4 For information on the project, see http://www.bristol.ac.uk/law/research/centres-
themes/hric/projects/implementationandcompliance/#d.en.278672 (accessed
10 October 2017). This is an independent research project funded by the Economic and
Social Research Council (ESRC) of the United Kingdom. Interviews have been
conducted under the University of Bristol’s rules on ethical research. This has required
that interviewee consent be obtained to attribute them in publications arising from the
research and anonymity, if requested, will be respected at all times. Therefore,
?uotations cited in this article do not identify their authors. All interviews are held on
ile with the research team, which includes the co-authors of this article.

5 See M Burgstaller Theories of compliance with international law (2004) 4; R
Murray & D Long The implementation of the ﬁndlngs of the African Commission on
Human and Peoples’ Rights (2015) 28; VO Ayeni ‘Introduction’ in VO Ayeni (ed) The
impact of the African Charter and the Maputo Protocol in selected African states (2016)
9.

6 K Raustiala ‘Compliance and effectiveness in international regulatory cooperation’
(2000) 32 Case Western Reserve Journal of International Law 388-391; B Kingsbury
‘The concept of compliance as a function of competing conceptions of international law’
(1998) 19 Michigan Journal of International Law 345.
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Committee (PRC), the AU Commission (AUC), and the Pan-African
Parliament (PAP), will be touched upon but not be dealt with fully here.

2 WHAT ROLE SHOULD THESE BODIES
PLAY?

It is first worth reiterating that it is clear from our research that the
African Commission and African Court should themselves play some
role in monitoring implementation of their own decisions and
judgments. Firstly, it gives them a sense of ownership, as interviewees
told us: the African Court ‘still need(s) to know if the decision has been
implemented or not in case [it needs] to issue other orders, or draw
parties to other cases’;” further ‘it is good to see that your decisions are
implemented and monitored’. In addition, the bodies are then able to
assess their own impact and consequently amend their practices
accordingly. The ability to indicate examples of where states have
implemented also contributes to enhancing the legitimacy and
credibility of the body itself. This will then ‘build confidence in the
institution’,? so that
the Court should work towards the ideal position, where compliance with its
decisions impacts on the Respondent State’s legitimacy among its peers, in other
words, non-compliance with the Court’s decisions will have adverse consequences
to States which they cannot afford to ignore. The Court should continue
undertaking its work with independence and integrity without fear of repercussions
from Member States. It should avoid self-censoring, which could arise from a fear
of non-compliance with its decisions or a fear of active backlash against it.*
From our research we would suggest grouping monitoring and
implementation into two categories: (i) monitoring and
implementation that can be viewed as reactive (for example, receiving
information on the extent to which the State has implemented any
recommendations or orders); and (ii) monitoring and implementation
that is proactive (for example, going out and seeking information
where it is lacking; cross-checking that evidence and validating what
has been said; and then also making assessments on whether this is
sufficient or not, based on some clear criteria of what is satisfactory
implementation).

Our research has found that the African Commission and African
Court play, or are considered to play, a variety of different roles when it
comes to ‘monitoring’ implementation. These roles include:
information-gathering; reporting; dialogue with the parties;
interpretation and technical assistance; assessment; coordination; and
enforcement. Our terminology recognises, but does not necessarlly

7 Interview D6, held May 2017. See also Interview D1, May 2017; Interview D3, April
2017.

8 Interview D8, held May 2017.

9 Interview D5, held May 2017.

10 Communique/Outcome of the International Symposium on the 10th Anniversary of
the African Court on Human and Peoples’ Rights, A Decade of Human Rights Protection
in Africa, 21-22 November 2016, Arusha, United Republic of Tanzania 5.
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equate with, proposals made by the African Court itself in consideration
of articles 29 and 30 of the Protocol.!

‘Information-gathering’ is understood to mean receiving or seeking
evidence from the parties to the case as well as other actors on what
measures States have undertaken to implement the decision or
judgment. This may take the form of direct questions to the State
delegation during consideration of State reports, holding
implementation hearings, correspondence to parties and visits to
relevant stakeholders at the domestic level.

‘Reporting’ encompasses informing others, including organs of the
AU and other national and international actors, of the measures taken
by the State.

‘Dialogue with the parties’ entails that the monitoring body works
with the two parties to the communication either through offering
‘good offices’ or facilitating meetings to discuss the implementation of
the measures.

‘Interpretation and technical assistance’ is provided when the
monitoring body provides further clarification on what the specifics of
its recommendations and orders mean.

‘Assessment’ is the evaluation of the extent to which the State has
implemented the recommendations or orders.

‘Coordination’ has been used to note that the bodies can also play a
role in coordinating efforts to monitor implementation with other
bodies at the national or regional level.

Examples of ‘enforcement’ tools are: the ‘naming and shaming’
through the publication of lists of States that have failed to implement
decisions; Rules 118(1) and (2) of the African Commission’s Rules of
Procedure which enable it to refer cases to the African Court when the
state has failed to comply;'? or ultimately the ability of the AU organs
to impose sanctions on states.'3 Here, consequences may flow from the
failure to implement. These various forms of monitoring are not always
distinct, neither are they mutually exclusive in that they can be
undertaken together and at the same time. In addition, for example,
undertaking ‘interpretation and technical assistance’ does not

1 See below; and GW Kakai ‘Compliance with supranational human rights judgements

and decisions in Sub-Saharan Africa: successes, challenges and opportunities. African
Court on Human and Peoples’ Rights Experience’, Presentation, Raoul Wallenberg
Institute, Closing The Implementation Gap — Strengthening Compliance with Regional
Human Rights Decisions Regional Symposium, 27-28 September 2016, Hotel
Intercontinental, Nairobi, Kenya, on file with authors.

12 African Commission on Human and Peoples’ Rights v Great Socialist Peoples’ Arab
Jamahiriya, Application 2/2013 para 27.

13 Article 23(2) of the AU Constitutive Act. See African Court Coalition Booklet on the
implementation of decisions of the African Court on Human and Peoples’ Rights (2017)
para 2.3.1. See also Rule 33(2) of the Assembly Rules of Procedure (Rules of the
Assembly). However, see Rule 36 of the Rules of the Assembly, and counter-argument
by GM Wachira & A Ayinla ‘Twenty years of elusive enforcement of the
recommendations of the African Commission on Human and Peoples’ Rights: a possible
remedy’ (2006) 6 African Human Rights Law Journal 465 484.
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necessarily mean that the body will not also take some steps to, for
instance, assess implementation as well.

A related issue is that whatever role these bodies play must not
impact on their neutrality and independence. This applies equally to
the African Commission as to the African Court. The legitimacy and
credibility of the bodies come in part from the perception of them as
independent and their ability to be resolute in the face of pressures
from States or other actors.4 Some of the tasks employed in monitoring
implementation potentially could compromise this neutrality. So, for
example, on the one hand one might see the benefits for a
Commissioner who lived in the State against which a decision was
adopted to be a source of expertise for the State authorities when
determining how to implement that decision. On the other hand, his or
her lack of engagement with the case prior to its adoption, in
accordance with the Rules of Procedure to ensure neutrality,'® does not
make this a straightforward proposition.

Bearing in mind the importance of independence, the question then
becomes: What roles do the treaty provisions and rules presume?

3 TREATY PROVISIONS AND RULES OF
PROCEDURE/RULES OF COURT

Article 1 of the African Charter requires States Parties to ‘recognise the
rights, duties and freedoms enshrined in the Charter’ and to ‘undertake
to adopt legislative or other measures to give effect to them’. The
African Commission has a broad mandate in article 45 to promote,
protect and interpret the African Charter. Article 46 further enables it
to ‘resort to any appropriate method of investigation’; it may hear from
the Chairperson of the AU Commission or any other person capable of
enlightening it.'® Rule 98(4) of the African Commission’s Rules of
Procedure requires the State to report to the African Commission on
measures taken to implement provisional measures. Rule 112 has
further detail on ‘follow-up’ on the recommendations of the
Commission. This Rule provides as follows:

1. After the consideration of the Commission’s Activity Report by the
Assembly, the Secretary shall notify the parties within thirty (30) days
that they may disseminate the decision.

2. In the event of a decision against a State Party, the parties shall inform
the Commission in writing, within one hundred and eighty (180) days of
being informed of the decision in accordance with paragraph one, of all
measures, if any, taken or being taken by the State Party to implement the
decision of the Commission.

4 Open Society Justice Initiative (n 3 above) 11; H Koh ‘Review essay: why do nations
obey international law?’ (1997) 106 Yale Law Journal 2599 2602.

15 Rule 101 of the African Commission’s Rules of Procedure.
16 Article 46 of the African Charter.
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3.  Within ninety (90) days of receipt of the State’s written response, the
Commission may invite the State concerned to submit further
information on the measures it has taken in response to its decision. If no
response is received from the State, the Commission may send a
reminder to the State Party concerned to submit its information within
ninety (90) days from the date of the reminder.

4. The Rapporteur for the Communication, or any other member of the
Commission designated for this purpose, shall monitor the measures
taken by the State Party to give effect to the Commission’s
recommendations on each Communication.

5. The Rapporteur may make such contacts and take such action as may be
appropriate to fulfill his/her assignment including recommendations for
further action by the Commission as may be necessary.

6. At each Ordinary Session, the Rapporteur shall present the report during
the Public Session on the implementation of the Commission’s
recommendations.

7. The Commission shall draw the attention of the Sub-Committee of the
Permanent Representatives Committee and the Executive Council on the
Implementation of the Decisions of the African Union, to any situations
of non-compliance with the Commission’s decisions.

8.  The Commission shall include information on any follow-up activities in
its Activity Report.

In setting out when the African Commission is able to submit a case to
the African Court, Rules 118(1) and (2) provide that this can be done
where the African Commission ‘considers that the State has not
complied or is unwilling to comply with its recommendations in respect
of the communication within the period stated in Rule 112(2)’ and
where it ‘considers that the State has not complied with the Provisional
Measures requested’. Rule 125 enables the African Commission to
request the AU Assembly, when it submits its activity report, ‘to take
necessary measures to implement its decisions’ and for the African
Commission to ‘bring all its recommendations to the attention of the
Sub-Committee on the Implementation of the Decisions of the African
Union of the Permanent Representatives Committee’.

Article 29(2) of the African Court Protocol states that the Executive
Council of the AU ‘shall also be notified of the judgment and shall
monitor its execution on behalf of the Assembly’. Under article 30 of the
Protocol, States parties are required to ‘comply with the judgment in
any case to which they are parties within the time stipulated by the
Court and to guarantee its execution’ and in compliance with article 31
the Court shall submit a report to each regular session of the AU
Assembly which should include ‘the cases in which a State has not
complied with the Court’s judgment’.

Rule 51 of the Rules of Court notes that the article 31 report shall
also include reference to the interim measures ordered by the Court and
‘liln the event of non-compliance with these measures by the State
concerned, the Court shall make all such recommendations as it deems
appropriate’ and it can also ‘invite the parties to provide it with
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information on any issue relating to implementation of the interim
measures adopted by it’.'7 Rule 54(5) of Rules of Court enables the
Court to ‘invite the parties to provide it with information on any issue
relating to implementation of the interim measures adopted by it’.

4 MECHANISMS

The challenge with monitoring implementation of the judgments of the
African Court and decisions of the African Commission does not appear
to be due to the lack of available mechanisms to do so. In addition to
any specific procedure or mechanism to deal with monitoring, these
bodies have also used the more generic procedures established under
their mandates to monitor implementation of their judgments and
decisions. So, the African Commission has asked questions of States
during the examination of their article 62 reports about what measures
have been taken to implement decisions;'® it has amended the
structure of its activity reports to refer to the implementation status of
decisions;' it has included follow-up on decisions in its fact-finding
missions by special procedures,?° and its promotional missions;*! and
it has made reference to the status of implementation of decisions in
country-specific resolutions.??

The African Court has enabled States to use the application for
interpretation of a judgment procedure as set out in Rule 66 of the
Rules of Court to request clarity on what is expected from them in the
implementation of judgments and orders ruled by the Court. The
African Court can and does offer technical assistance to States on how
to implement its decision. At least two States have requested the Court
to clarify aspects of its orders in order for them to be able to implement

17" Rule 51(4) of the Rules of the African Court
18 Eg the Concluding Observations on Mauritania’s report, 16 February 2012.

19 Eg African Commission, 35th Activity Report of the African Commission, adopted
October 2013, reference to Egyptian Initiative for Personal Rights and INTERIGHTS v
Egypt, Communication 323/2006, to ‘follow-up on implementation’ 7, see also para 27:
‘With regards to Communication 419/2012 - The Indigenous Peoples of the Lower Omo
(Represented by Survival International Charitable Trust) v Ethiopia, the Commission
issued an Order against the State, requesting the latter to adopt Provisional Measures to
prevent irreparable harm being caused to the victim of alleged human rights violations;
the State has not respected that Order’.

20 Eg 0SJI (n 3 above) 107; Report of the Special Rapporteur on Refugees, Asylum
Seekers, Displaced Persons and Migrants in Africa, presented at the 52nd Ordinary
Session of the African Commission, 9-22 October 2012 para 44.

21 Eg a decision on a number of related communications against Mauritania was
discussed in a promotional visit by the CPTA Chairperson in 2012, Report of the
Promotional Mission to the Islamic Republic of Mauritania, 26 March — 1 April 2012 9.
Similarly, in a mission to Botswana in 2005, the visiting delegation requested
information on the steps taken to implement recommendations on the decision on
Modise v Botswana communication, Report of the Promotional Mission to the Republic
of Botswana, 14-18 February 2005 13.

22 See African Commission, Resolution 91 on the human rights situation on Eritrea,
adopted December 2005.
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the ruling.?3> The procedure is in effect a new application, for
interpretation of a judgment, as set out in Rule 66 of the Rules of Court.
Here, however, the roles are reversed: the State then becoming the
applicant, and the previous applicant, the respondent.

Are such processes insufficient or simply not properly used? Why,
given the above tools, has the African Commission, for example, not
produced publicly available information on the status of
implementation of at least some of its decisions? In part, the processes
do not appear to have been exploited to their full potential due to
limited information from States, and insufficient staffing resources,
among other factors. In addition, there are also key processes or tools
behind the scenes that are missing, such as efficient and comprehensive
case management systems or databases which, if in place, would help
the monitoring overall. The task of follow-up and monitoring
implementation has been added on to already existing processes but
with limited if any additional resources.

Specific mechanisms have also been established to enable the
bodies themselves to monitor implementation of their decisions and
judgments. These, as will be seen, encompass many of the types of
monitoring that are listed above. Rule 112 of the African Commission’s
Rules of Procedure sets out the procedure for ‘follow-up’ to be used by
the African Commission. Here its role includes reporting, information-
gathering, assessment and arguably enforcement and is not only
reactive but also proactive. These roles have principally been
coordinated by the African Commission’s Working Group on
Communications, composed of Commissioners and members of the
secretariat, which is tasked with considering communications.?# Its
mandate was expanded in October 2012 to include the coordination of
follow-up of decisions and collection of ‘information on the status of
implementation of the Commission’s decisions’ that it should then
present in a report at each session.?>

Article 29 of the Court Protocol gives the task of monitoring to the
AU’s Executive Council although its ability to do so is dependent on the
African Court providing it with the information on ‘non-compliance’ in
its activity report.?° In a 2014 Decision, the Executive Council called on
the African Court to ‘propose, for consideration by the PRC, a concrete
reporting mechanism that will enable it to bring to the attention of
relevant policy organs, situations of non-compliance and/or any other
issues within its mandate, at any time, when the interests of justice so

23 See for instance, Mkandawire v Malawi, Application 3/2011 http://en.african-
court.org/images/Cases/Judgment/Ruling%20Appl.%20003-2011%20Urban%20Mka
ndawire%20v%20Malawi%20-%20English.pdf ~(accessed 12 July 2017); and
Interpretation of Judgment of 20 November 2015 Thomas v Tanzania, Application 1/
2017 (Judgment 28 September 2017).

24 African Commission, Resolution 212 on the mandate of the Working Group on
Communications of the African Commission on Human and Peoples’ Rights, adopted
March 2012.

25 African Commission, Resolution 255 on the expansion of the mandate of the
Working Group on Communications and Modifying its Composition, adopted October
2012.

26 Article 31 of the Court Protocol.
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require’.?” It has been suggested that ‘reporting’ ghould be considered
as separate from ‘monitoring’ and ‘enforcement’.® ‘Reporting’ includes
those reports on non-compliance submitted by the African Court to the
Executive Council through article 31 of the Protocol. ‘Monitoring’
should be undertaken by the Executive Council in accordance with
article 29; and include the ability of the Executive Council, through
working groups or a group specifically for ‘ongoing supervision of the
state of execution of judicial decisions of the Court’, to issue regulations
or directions or appropriate action.?? ‘Enforcement’ will then be carried
out by the AU Assembly, with information on the measures taken by the
State being maintained by a register at the AU Commission.3°

The practice of the African Commission and the African Court
reveals that they employ a range of different tasks to monitor
implementation. With respect to information gathering, the African
Commission has received information from one or both parties to the
communication,3! and on occasion others,32 on the extent to which its
recommendations have been implemented. It has also been more active
in gathering evidence of implementation, for example, by sending notes
verbales and letters to the States and parties requesting information,
although the responses are not always provided.33 Despite it not being
expressly mentioned in Rule 112, it has also held hearings on

27 AU Executive Council, Decision on the 2013 Activity Report of the African Court on
Human and Peoples’ Rights, adopted January 2014 para 9.

28 African Court Coalition (n 13 above) para 2.2. See also GW Kakai ‘Compliance with
supranational human rights judgements and decisions in Sub-Saharan Africa: successes,
challenges and opportunities. African Court on Human and Peoples’ Rights experience’,
Presentation, Raoul Wallenberg Institute, Closing The Implementation Gap —
Strengthening Compliance with Regional Human Rights Decisions Regional
Syn}llposium, 27-28 September 2016, Hotel Intercontinental, Nairobi, Kenya, on file with
authors.

29 African Court Coalition (n 13 above). See also Kakai (n 11 above).
30 As above.

31 ‘In Communication 365/08, the Complainant informed the Commission that the
decision of the Commission has been partially implemented, and the Commission has
requested the State to implement the outstanding part of the decision. In
Communication 323/06, the Respondent State indicated that efforts have been made to
protect the rights of women in the country in general, and the Commission has
requested the State for information regarding the concrete measures (being) taken to
implement the specific decision of the Commission in the Communication in identified
areas’, African Commission, Thirty-Sixth Activity Report, November 2013-May 2014
paras 24-27.

32 Malawi Africa Association et al v Mauritania, Communications 54/91-61/91, 98-
93-164/97, 196/97, 210/98, ImplemenﬁationDossier. For presentation to the African
Commission on the occasion of the 50" Ordinary Session, October 2011. IHRDA were
not the original complainants. See also statements made during sessions of the African
Commission, eg IHRDA, Statement of IHRDA on implementation of tl}lle African
Commission’s (f;ecision in Communication 292/04, IHRDA v Angola, 58" Ordinary
Session, 12 April 2016.

33 Eg African Commission, Thirty-Seventh Activity Report, June — December 2014
para gp: ‘The Commission did not receive any information on this during the reporting
period’.
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implementation34 and held a panel on implementation as part of its
plenary sessions.35

For example, at the 53rd ordinary session of the African
Commission in April 2013, the Commission held an implementation
hearing in respect of the Endorois case. During the hearing, the parties
updated the Commission on the implementation of its decision in the
Endorois case.3° Thereafter, the Commission sent a note verbale dated
29 April 2013 to the government of Kenya reminding the government
of its pledge during the oral hearing to submit an interim report within
90 days of the hearing and a comprehensive re?ort at the next session
(54th ordinary session) of the Commission.3” The oral hearing on
implementation was followed by a workshop held on 23 September
2013 on the status of implementation of the Endorois decision,
organised by the African Commission’s Working Group on Indigenous
Populations/Communities in collaboration with the Endorois Welfare
Council.38 Due to the failure of the government of Kenya to participate
in the implementation workshop and provide feedback as promised
during the oral hearing, the Commission adopted Resolution 257 on
5 November 2013 urging the government of Kenya to comply with its
gbliggtions under the African Charter by implementing the Endorois

ecision.

With respect to reporting as a tool for monitoring implementation,
the African Commission’s annual report, which includes the annexes of
the decisions on communications, has for a number of years included a
section outlining ‘the situation of the compliance with its
recommendations by the State Parties’.3 This is consolidated by
requests from the Executive Council that ‘Parties to Communications to
provide the [African Commission] with information regarding
implementation of decisions and recommendations of the [African
Commission]’.4° The African Court publishes in its activity report a list
of States and increasingly detailed information on implementation.**
The information lists the particular reparation ordered by the Court

34 Eg in relation to the Endorois case, African Commission, Resolution 257 Calling on
the Republic of Kenya to implement the Endorois decision, adopted November 2013.

35 As a panel at its session in November 2015. See also Meeting between African
Commission, African Court, African Committee on Rights and Welfare of the Child and
AU, September 2012, Addis Ababa.

36 See African Commission, Thirty-Fourth Annual Activity Report, November 2012 —
April 2013 5; Minority Rights Group International ‘The Endorois decision — four years
on, the Endorois still await action by the Government of Kenya' http://minority
rights.org/2014/09/23/the-endorois-decision-four-years-on-the-endorois-still-await-
action-by-the-government-of-kenya/ (accessed 12 July 2017).

37 African Commission (n 23 above).

38 Asabove.

39 African Commission, Resolution 97 on the importance of the implementation of the
recommendations of the African Commission on Human and Peoples’ Rights by States
Parties, adopted November 2006 para 3.

40 AU Executive Council, Decision on the Thirty-Sixth Activity Report of the African
Commission, 28 April 2014 para 5.

41 See eg Executive Council, Report on the Activities of the African Court on Human
and Peoples’ Rights, 22-27 January 2017, para 21; African Court, Mid-Term Activity
Report, 1 January — 30 June 2017 section 21(d).
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and then provides detail on what the State has done, if anything, to
implement that measure. In one situation, with respect to Libya, it
adopted an Interim Report noting that ‘Libya has failed to comply with
ajudgment of the Court’.’#? It submitted this report to the AU Assembly
in accordance with article 31 of the Protocol and Rule 51(4) of the Rules
of Court, urging
the Assembly to express itself on Libya’s non-compliance with the Court Order and
to call upon Libya to comply forthwith and, also for Libya to report to the Court
within 14 days on what measures Libya has taken to comply with the Court Order;
the Assembly to adopt a decision calling upon all Member States of the African
Union to comply with and implement Judgments and Orders of the Court, in
accordance with Article 30 of the Protocol; the Assembly to take such other
glegsul;&s as it deems appropriate to ensure that Libya fully complies with the Court
rder.
The African Commission can offer its good offices to parties to a
communication and facilitate dialogue between them in the
implementation of its decisions.** Whether the parties make use of this
potential as often as they might is a question to be considered in further
research. %

In carrying out its role under the Protocol and the Rules of Court,
the African Court has required, as part of the judgment or ruling in
reparations, for States to report back to it within a period of time on the
measures they have taken to implement the judgment.4® The African
Court, we were informed,4” also writes to States to request information
and regularly updates this information. Neither the African
Commission nor African Court appears to have an electronic case
management database that incorporates data on the implementation of
the decisions and rulings.

Both the African Court and the African Commission have then used
any information they have collated to make an assessment on the extent
to which the State has implemented the judgment or decision. For the
African Commission this is not done consistently. For example, there
are only a handful of cases where the African Commission has made
more detailed analysis and statements on a State’s failure to
implement, prompted, it would appear, by sustained campaigns from
the litigants or interested civil society organisations.*

42 African Court, Interim Report of the African Court notifying the Executive Council of
non-compliance by a State (Interim Report on Libya), 17 May 2013 para 8.

43 African Court (n 42 above) paras 9-10; AU Executive Council (n 41 above) para 56.
44 African Commission, Final communiqué of the Workshop on the Status of
Implementation of the Endorois Decision of the African Commission, 23 September
2013 para 4.

45 NJ Udombana ‘Towards the African Court on Human and Peoples’ Rights: better
later than never’ (2000) 3 Yale Human Rights and Development Law Journal 45;
ST Ebobrah, ‘Towards a positive application of complementarity in the African human
rights system: issues of functions and relations’ (2011) 22 European Journal of
International Law 663-688.

46 Ruling on Reparations in Mtikila v Tanzania, Application 11/2011,

47 Interview D5, May 2017; Interview D8, May 2017.

48 African Commission (n 34 above).
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The African Court has not published any criteria on what amounts
to ‘full’ or ‘partial’ implementation, although it has used these terms.
For example:

While welcoming the efforts made by Burkina Faso and Tanzania to implement the

Court’s judgments, the Court notes that the two countries are yet to fully comply

with the orders of the Court in those judgments, and further notes Tanzania’s

unwillingness to comply with the Court’s Orders for Provisional Measures.*9
This terminology could, however, be read as relating to the number of
specific orders in the judgment, rather than an assessment of the nature
of the measures taken with respect to each particular order.

There is no information that is consistently publicly available on
how the African Commission or African Court assess the accuracy or
test the veracity of information given to them on the extent to which the
State has implemented the decision or judgment. In the end it may
come down to whether the complainant or applicant accepts and is
content with what the State claims it has done.

5 CONCLUSIONS

Our research asserts the following conclusions. It reveals that although
the bodies monitoring implementation, in our context, the African
Commission or the African Court, are expected to play various roles,
there appears to be no coherent or strategic approach. The
consequences of this insight are far-reaching. First, there are times at
which none of these tasks are being carried out because the bodies do
not consider it their responsibility to do so. Second, many of these tasks
are being carried out but not well or consistently well. Third, there is no
coherent picture from those within or outside the bodies as to whether
these roles are appropriate or not, whether they themselves are best
placed to play them, play them on some occasions and not others, or
whether others should be doing these tasks instead. Finally, one of the
reasons why the African Court and African Commission appear to be
carrying out the variety of monitoring activities is because they are
doing so instead of putting a more holistic and coherent system in
place, particularly at the AU level. The sub-committee envisaged by
Rule 112(8) of the African Commission’s Rules of Procedure has not
become operational and any real monitoring or enforcement from the
AU level, besyond simply calling on states to implement decisions of the
two bodies,>® is therefore limited and in many respects absent.

49 AU Executive Council, Report on the Activities of the African Court to the Executive
Council, 22-27 January 2017 para 57.

50 Eg AU Executive Council (n 40 above) para 4, where it ‘callled] on states to
implement the decisions and recommendations’ of the African Commission as well as to
‘respond to the ACHPR’s Urgent Appeals and comply with Orders for Provisional
Measures issued by the ACHPR’; AU Executive Council, Decision on the Thirty-Fifth
Activity Report of The African Commission, 21-28 January 2014 para 4: ‘Calls upon
Member States to implement decisions and recommendations of the ACHPR, respond to
Urgent Appeals from the ACHPR, and to comply with Provisional Measures issued by
the ACHPR’; AU Executive Council, Decision on the Thirty-Fourth Activity Report of the
African Commission, 19-23 May 2013 para 4: ‘Exhorts State Parties to take concerted
action to address the human rights issues that the ACHPR has identified as being
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The inter-relationship between the African Court and African
Commission is also dependant on clarifying what their respective roles
should be. The African Court has a specific role under Rule 118(1) and
(2) of the African Commission’s Rules of Procedure arguably to
‘enforce’ decisions of the African Commission where the State has failed
to implement. Given the lack of clarity on the African Commission’s
role with respect to monitoring its own decisions, the execution of Rule
118 and which cases it should refer to the African Court is problematic.
This is not least because in order to refer cases of non-implementation
to the African Court, the African Commission has to have sufficient
information on implementation of its own decisions and should have
used this to make an assessment on whether the recommendations
have been fulfilled. Even if it can select which of the cases the State has
failed to implement it would like to refer to the Court, the African
Commission’s reluctance has been compounded by the perception that
the African Court can examine the case de novo.

Further, one has to ask what precisely the role of the African Court
is with respect to Rule 118 referrals. Is it to ‘enforce’ the African
Commission’s decision by in effect giving it binding status? If so, does
this potentially, and paradoxically, weaken the African Commission’s
own view that its decisions are binding,>! and thereby undermine its
own legitimacy? Could it, arguably, imply that States are not obliged to
react to the African Commission’s decision until there is a confirmation

continuing concerns on the continent and to comply with the decisions and
recommendations of the ACHPR’; see also AU Executive Council, Decision on the
Twenty-Second Activity Report of the African Commission, 25 — 29 June 2007 para xi:
‘[Ulrge[d] Member States to commit unconditionally to, and comply with judgements
rendered by the Court’; AU Executive Council, Decision on the 2014 Activity Report of
The African Court On Human And Peoples’ Rights, 23 — 27 January 2015 para 3:
‘Welcomes the response of Libya to the Court’s Order of Provisional Measures in relation
to a matter filed against the State Party before the Court, but NOTES that the response
does not indicate the measures Libya has taken to implement the said Order, with regard
to allowing “...the accused access to a lawyer of his choosing, family visits and to refrain
from taking any action that may affect the Detainee’s physical and mental integrity as
well as his health...””; AU Executive Council, Decision on the Mid-Term Activity Report
of the African Court On Human And Peoples’ Rights para 3; AU Executive Council,
Decision On The Mid-Term Activity Report of the African Court, para 3: ‘Welcomes the
response of Libya to the Court’s Order of Provisional Measures in relation to a matter
filed against the State Party before the Court, but NOTES that the response does not
indicate the measures Libya has taken to implement the said Order, with regard to
allowing “the accused access to a lawyer of his choosing, family visits and to refrain from
taking any action that may affect the Detainee’s physical and mental integrity as well as
his health™.

51 Jawara v Gambia, Communications 147/95-149/96, (2000) AHRLR 107 (ACHPR
2000); Legal Resources Foundation v Zambia, Communication 211/98, (2001) AHRLR
84 (ACHPR 2001) paras 61-62; ‘Account of Internal Legislation of Nigeria and the
Dispositions of the Charter of African Human and Peoples’ Rights’ 6; International Pen,
Constitutional Rights Project, Civil Liberties Organisations and Interights (on behalf of
Ken Saro-Wira) v Nigeria, Communications 137/94, 139/94, 154/96, 161/97, (2000)
AHRLR 212 (ACHPR 1998) paras 113 and 116. See also R Murray The African
Commission on Human and Peoples’ Rights and international law (2000) 54-55; F
Viljoen International human rights law in Africa (2007) 339; Constitutional Rights
Project (in respect of Zamani Lakwot and six others) v Nigeria, Communication 87/93,
(2000) AHRLR 183 (ACHPR 1995); African Commission, Resolution 97 on the
Importance of the Implementation of the Recommendations of the African Commission
on Human and Peoples’ Rights by States Parties, adopted November 2006.
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of such a decision by the Court? This is clearly not a desirable solution.
The African Court has had no real opportunity to explore this
relationship and its role in monitoring non-implementation of African
Commission decisions. Therefore, a more positive approach is possible:
it does have the potential, given the chance, to bolster the African
Commission’s reputation and status through upholding and
strengthening its decisions. Indeed, the African Court’s judgments so
far indicate that far from challenging the jurisprudence of the African
Commission, it has drawn heavily on it in its own interpretation of the
African Charter. Furthermore, the concern that States may not be
implementing the decisions of the African Commission because they
are not binding has not so far been borne out in the research we have
conducted: in the majority of situations that we have been examining
the State has not at all questioned the legal status of the African
Commission’s decision.>?

Rather, our research concludes that the reasons why the decision or
judgment will be implemented are more complex. They include the
nature of the current political context, such as whether there has been
a change in government; the particularly sensitivity of the issues in the
decision or judgment in the light of what is happening in the State at the
time; what kind of particular remedies the decision or judgment
requires; and the practical feasibility of carrying them out. Sometimes
States may well have implemented, at least in part, a decision or
judgment but this is not information that is known publicly. Other
factors impeding implementation include consideration of the
specificity of the recommendations or orders made by the African
Commission and Court, and whether a correct balance was made
between providing clarity to the State on what precisely was required of
it to implement the decision, as against giving it the discretion to
determine what was the most appropriate way of implementing within
the context of the State.>3

We recognise that detailed consideration of all of these issues relies
on some structural reform not only at the levels of the bodies
themselves but also at the AU. Equally, clarity on the respective roles
impacts on basic procedural issues. For example, research elsewhere,
supported by our preliminary findings, indicates that the visibility of
the decision and judgment as well as what the State may or may not
have done to implement it, is crucial to successful implementation.>4
Yet, it is not always clear whose responsibility it is to publicise the
decision, inform others beyond the parties, and make national, regional
and international actors aware of what the State has done to
implement. As noted above, the African Court is providing some detail

52 There is one notable historical exception, Good v Botswana, Communication 313/
05, Combined 32nd and 33rd Activity Report: ‘the Government has made its position
clear; that it is not bound by the decision of the Commission’ para 24.

53 See also S Cardenas Conflict and compliance: State responses to international
human rights pressure (2007); C Hillebrecht Domestic politics and international
human rights tribunals: the problem of compliance (2014); B Simmons Mobilizing for
human rights: international law in domestic politics (2009); Open Society Justice
Initiative (n 1 above).

54 See eg Open Society Justice Initiative (n 3 above) 52, 77, 80, 83, 88, 92.
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in its activity reports on the measures taken by the States to implement
its judgments. The African Commission, in contrast, has been more
hesitant in taking an active role in disseminating, beyond the parties to
the case, information on the decision or judgment and the level of its
implementation. Relatedly, decisions are now not attached to the
African Commission’s activity reports, as they had been in the past. The
African Commission may also delay the process of finalising the final
text of the decision, thus introducing further uncertainty and lack of
clarity about when the State and parties have been ‘informed’ of the
Commission’s decision.

There is clear acknowledgment by those within and outside the
African Court and African Commission that monitoring
implementation is not working as well as it could be. For the African
Court the information provided in its reports suggests that it is
undertaking some forms of the monitoring, although the results of the
extent to which the judgments are being implemented are
unsatisfactory. The Court noted in its 2017 mid-term report listed
among its challenges the non-implementation of its decisions,
including refusals to implement, failure to inform the Court of what
measures have been taken, and the slow-pace’ or ‘reluctance’ to
comply.>> Similarly, the African Commission has recently ‘lamented
the low compliance rate’ of States with its decisions.?° Yet, there is also
an impasse, certainly at the level of the African Commission, in terms
of what steps should now be taken to put in place a coherent and
effective system. While it is admirable that time is being taken to
consider these issues, this is also frustrating. Even if a cohesive
approach can be found, it will not be quick. In the meantime, victims
are still awaiting justice on the remedies already recommended and
ordered. We therefore consider that there are various practical and
immediate steps that can be taken to enhance the monitoring process.

Leaving aside proper consideration of what roles these bodies
should undertake, our research concludes, in the first place, that at the
very least the African Commission and the African Court should gather
information about implementation. Both the Commission and Court
have the competence to do so within their existing Rules of Procedure.
A reactive role requires no immediate additional resources and indeed,
the bodies appear already to be carrying this out, albeit not consistently
or comprehensively. However, a proactive information-gathering role
requires a little more thought and necessitates actively seeking out
information, on a regular basis, from the parties but also other actors at
the national, regional and international levels.

Second, an internal case management system which includes
information on the measures taken by the State to implement the
decision or judgment could assist the African Commission and African
Court in keeping track on the sources of evidence, the timeframe in
which any measures may have been taken, and enable this data to be
cross-referenced with other records that they may hold on that State.

55 See African Court, Mid-Term Activity Report, 1 January - 30 June 2017, paras 45-46.
56 African Commission, 42nd Activity Report, February 2017 - May 2017 para 35(a).
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Finally, one of the challenges, certainly for the African Commission,
which has many more decisions than the Court, appears to have been
the difficulty in prioritising which communications it should focus its
efforts in monitoring implementation. It is suggested that the African
Commission could use a ‘pilot’ approach, starting with a handful of
communications around which it could develop a strategy and which it
could use to consider what role or roles it is best placed to play. In due
course, the African Commission may also consider the need to establish
a dedicated rapporteur or working group specifically on monitoring
implementation of its decisions. This may be preferable to having the
Working Group on Communications also oversee implementation.

These suggestions are very modest, and are certainly not sufficient,
but could be part of broader and more ambitious moves to take
monitoring of implementation forward.
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ABSTRACT: ‘Regionalization’ of human rights protection means an increase
in regional instruments: continent-wide and sub-regional courts develop in
Africa and the Americas in an interesting and dynamic interplay. However,
the courts do not possess enforcement mechanisms but rely on the member
state for enforcement. Studies on regional human rights protection often
focus on substantive rights rather than institutional issues. The aim of this
article is to discuss the role regional courts can play in the protection of
human rights, given the challenges to enforcement of their rulings. By using
a comparative method, the article analyses what the impact can be for
regional rights protection. Based on the study of various courts, the study
concludes that although regional courts cannot replace national ones in

rotecting citizens, regional judicial oversight of rule of law in regions with
ragile democracies constitutes a useful addition to national protection by
setting limits on states and making citizens aware of their rights. The article
thus demonstrates how regional courts can have a significant impact on the
protection of human rights, while highlighting the risk of courts losing
respect if their rulings are not implemented, thus setting in process a vicious
circle: rulings not being implemented lead to courts being underused,
further reducing respect, and so on. The article finally advocates for strong
commitment by member states and increased legitimacy of the regional
systems, specifically focussing on the role of courts, and thus contributes to
the debate on how to enhance the impact of regional human rights
protection systems.

TITRE ET RESUME EN FRANCAIS:
Pourquoi devrions-nous vous obéir? Améliorer ’exécution des décisions
des juridictions régionales

RESUME: La ‘régionalisation’ de la protection des droits de I’homme signifie une
augmentation des instruments régionaux: les juridictions continentales et sous-
régionales se développent en Afrique et dans les Amériques dans une intéraction
intéressante et dynamique. Cependant, les juridictions ne disposent pas de
mécanisme d’exécution mais dépendent des Etats pour I'exécution. Les études sur la
protection régionale des droits de 'homme mettent souvent I'accent sur les droits
fondamentaux plut6t que sur les questions institutionnelles. Le but de cet article est
de discuter du role que les tribunaux régionaux peuvent jouer dans la protection des
droits de ’homme, étant donné les défis que connait I'application de leurs décisions.
En utilisant une méthode comparative, 'article analyse 'impact potential de cette
situation sur la protection régionale des droits. Basée sur une étude de différentes
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juridictions, I’article conclut que les juridictions régionaux ne peuvent pas remplacer
les juridictions nationales dans la protection des citoyens mais que le controle
judiciaire régional de I’état de droit dans les régions ou il y des démocraties fragiles
renforcement utilement la protection nationale en fixant des limites aux Etats et en
sensibilisant les citoyens sur leurs droits. L’article démontre ainsi comment les
tribunaux régionaux peuvent avoir un impact significatif sur la protection des droits
de I’homme, tout en soulignant le risque que ces juridictions perdent en légitimité si
leurs décisions ne sont pas appliquées, créant ainsi un cercle vicieux: si les décisions
ne sont pas appliquées, les juridictions seront sous-utilisées, réduisant davantage le
respect et ainsi de suite. Larticle plaide enfin pour un engagement fort des Etats et une
légitimité accrue des systemes régionaux, en se concentrant spécifiquement sur le role
des tribunaux, et contribue ainsi au débat sur la maniere d’améliorer I'impact des
systémes régionaux de protection des droits de ’homme.
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1 INTRODUCTION

For the past several decades, we have witnessed an increasing
‘regionalization’ of human rights protection, evidenced by the
proliferation of regional human rights instruments and the
establishment of judicial or quasi-judicial mechanisms for the
promotion and protection of human rights in several regional
integration systems. This takes place at the level of continent-wide
human rights organs as well as via courts of sub-regional integration
organisations. Although Europe is the continent with the oldest and
furthest reaching integration in the shape of the European Union (EU),
as well as the oldest human rights court, the European Court of Human
Rights, recent developments in, especially, Africa and South and
Central America are dynamic. These regions provide interesting
examples of the impact of regional systems, often projected against a
background of less than perfect democratic systems in their member
states. Regional human rights courts can provide support for organs
within states in ongoing processes of democratisation and improved
protection of rights, where different national bodies may be pulling in
different directions. We also see how the interaction between sub-
regional and continent-wide organisations creates a dynamic for the
protection of rights, often despite that the relationship between sub-
regional and continent-wide bodies is not specified.

Regional courts show a variety of competences. At times, their
powers appear surprisingly wide, in particular given that the level of
integration within the regional system in question may not be so high.
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Their powers usually include the right to interpret the regional
integration rules and solve disputes arising therefrom. In addition,
some courts are entrusted with quasi-constitutional competences, for
instance, upholding principles of democracy and rule of law and
resolving conflicts between the various branches of State power.
Contrary to Europe, where there has been a relatively clear distinction
between regional integration courts and regional human rights
protection courts, in other continents although there are specialised
regional human rights courts, other courts also deal with human rights
or more widely with the protection of the rights of individuals, either as
explicitly included in the court’s competence or derived from
interpretation of general principles. Nevertheless, one common feature
in all these schemes is how decisions of the courts can be and are
enforced against member states. This question is less well developed
than substantive rights although it is a major one and there is a danger
that failure to enforce decisions leads to an erosion of the respect for the
regional courts.

The objective of this analysis is to highlight how regional systems of
political and judicial oversight, especially in weak or fragile democratic
systems, can be a useful addition to national judicial or other
mechanisms of protection of human rights and rule of law and control
of the executive. The article analyses if and how decisions of regional
courts can have a real impact, even in the absence of effective regional
enforcement systems. We examine the various courts in Africa and in
the Americas to draw conclusions through a comparative analysis as to
the wvalidity of the article’s hypothesis: Is it possible to use
regionalisation of human rights to enhance their protection and
promote rule of law at national level? And if yes, how can enforcement
of decisions of courts of regional integration organisations be ensured
and enhanced? !

2 REGIONAL INTEGRATION AND COURTS OF
JUSTICE

2.1 Europe

This article will not go into any detail on the European regional courts.
However, as both the Court of Justice of the European Union and the
European Court on Human Rights have served as models for many
regional courts, some salient European issues will be briefly touched
upon as a background. The matter of enforcement is interesting in this
context, as even these far-reaching regional integration systems with
powerful courts lack designated enforcement mechanisms.
Responsibility for enforcing decisions by both the Court of Justice of

1 Reflections in this article are based on interviews by the authors at the mentioned

courts in Africa and the Americas, during study visits in February 2015 (the Americas)
and February - April 2016 (Africa), supported by a travel grant from the Folke
Bernadotte Academy as part of the latter’s Rule of Law programme.
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the European Union and the European Court of Human Rights lies with
member states, which are not only obliged to ensure adherence to the
rulings of the courts in the specific cases but also to modify laws and
practices in line with any decision. The systems include various
guarantees and mechanisms to ensure that enforcement takes place —
making member states the tools for the common policy.

When the EU was created, it did not have a mandate for human
rights. However, as integration deepened as well as widened, it became
clear that human rights issues were intertwined with such matters that
were in the EU competence, as free movement, trade and others. In
recent years, there has been a dynamic development of human rights
protection in Europe, with the EU and the Court of Justice of the
European Union assuming competence over human rights to the extent
that these rights are linked to EU areas of competence;? this tendency
was enhanced with the adoption in 2000 of the Charter of Fundamental
Rights of the EU that became binding in 20093 and with the ongoing
debate of the EU as an organisation adhering to the European
Convention of Human Rights (European Convention).4 After the fall of
communism and the discussion of enlarging the EU, adherence to the
Council of Europe (CoE) and its human rights instruments became a
prerequ%site for EU membership through the so-called Copenhagen
criteria.

Mattli calls organs of the EU like the Court of Justice of the
European Union (and the European Commission) ‘commitment
institutions’. The powers of these organs mean that implementation of
rights is not only in the hands of the member states.” The institutions
can ultimately decide on suspension of member states and limitations
of their rights, but their daily monitoring of the application of EU law is
normally more important than any strong action to sanction member
states.

In addition to the Court of Justice of the European Union, Europe
has the most powerful regional human rights court, the European Court
of Human Rights, which implements the European Convention in the
context of the CoE. Enforcement is formally in the hands of the CoE
Committee of Ministers, but member states are under strong pressure

2 T Kerikmie ‘EU Charter: Its nature, innovative character, and horizontal effect’ in

T Kerikmée (ed) Protecting human rights in the EU (2014) 6.

3 http://ec.europa.eu/justice/fundamental-rights/charter/index_en.htm  (accessed
6 July 2017).

4 The first explicit reference in EU law of the ECHR was in the Maastricht Treaty 1992.
Similar standards of human rights had also earlier been implemented by the CJEU.

5 The Copenhagen criteria were established by the Copenhagen European Council in
1993 and strengthened by the Madrid European Council in 1995. They include three
main sets of conditions, the first of which (the so-called political criteria) require from a
membership candidate to fulfill the conditions of “stability of institutions guaranteeing
democracy, the rule of law, human rights and respect for and protection of minorities”.
https://ec.europa.eu/neighbourhood-enlargement/policy/glossary/terms/accession-
criteria_en (accessed 7 July 2017).

6 W Mattli The logic of regional integration (1999) 13-15. See also D Webber
‘Regional integration in Europe and Asia’ in B Fort & D Webber (eds) Regional
Integration in East Asia and Europe: convergence and divergence (2006) 302.
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both from their peers and from public opinion to implement rulings. It
is not a genuine ‘name and shame’ policy but, to a large extent, acts as
such. Furthermore, the Committee of Ministers possesses the ‘nuclear
option’ of suspension and expulsion of a state as a reaction to its failure
to meet human rights requirements.” This measure has never been fullg
used, although it was close to being applied in 1969 against Greece,
then a military dictatorship.® With a larger and a more diverse
membership in the Council of Europe, with states such as Russia,
Turkey and Azerbaijan that are not or no longer democratic, one could
imagine more instances of use of the suspension possibility although
this has not been the case in practice. A ‘nuclear option’ also exists in
the EU after the Treaty of Nice'© in the form of suspension of
membership for violations of values of the Union.™ Again, this option
has not been used although it has been aired recently vis-a-vis Hungary
and Poland following a number of government interferences with the
principles of separation of powers, media freedom and freedom of
education.'?

Nowadays, the EU has become such an important player on the
global stage that the human rights commitments that member states
have via other organisations or treaties could be affected by EU
membership. Already in 2000, the Court of Justice of the European
Union stated that measures incompatible with human rights are not
acceptable in any conflict between EU law on specific matters (like free
movement) and human rights provisions.'3 This was stressed again in
the Kadi case, which found that human rights obligations supersede
even other international obligations (like commitments of member
states as UN members to institute sanctions).'4

7 Article 8 of the Statute of the CoE (ETS No 001, London 3 August 1949) provides for
the suspension of rights of representation and, eventually, the expulsion of ‘any member
of the Council of Europe which has seriously violated Article 3 [of the Statute, namely
principles of rule of law and of human rights and fundamental freedoms]’.

8 Applications 3321/67 (Denmark v Greece), 3322/67 (Norway v Greece), 3323/67
(Sweden v Greece), and 3344/67 (Netherlands v Greece).

9 The Greek government declared that it did not intend to respect the rights enshrined
in the ECHR and eventually the country withdrew from the CoE and denounced the
Convention before it could be expelled. See C Ovey & RCA White Jacobs & White: The
European Convention on Human Rights (2006) 504.

10 In force since 2003.

1 Article 7 of the Treaty of the European Union (Treaty of Lisbon) provides that the
EU member states, ‘acting by unanimity’ (without the participation of the member state
concerned) ‘may determine the existence of a serious and persistent breach by a member
state of the values referred to in Article 2’ (namely respect for human dignity, freedom,
democracy, equality, the rule of law and respect for human rights, including the rights of
persons belonging to minorities) and suspend the participation and rights of this state.
12 In July 2016, the Commission adopted a Rule of Law Recommendation on the
situation in Poland (see relevant press release in http://europa.eu/rapid/press-
release_IP-16-2643_en.htm) which is still pending. Concerning Hungary, the European
Parliament, in a resolution adopted in May 2017, requested from the Commission “to
launch a formal procedure to determine whether there is a clear risk of a serious breach”
of EU values by Hungary (see European Parliament resolution of 17 May 2017 on the
situation in Hungary P8 TA (2017)0216).

13 Case C-112/00 Schmidberger.

4 Cases C/402/05P and 415/02P Kadi v Council.
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From the above, it becomes evident that human rights form part of
European law in a wide sense and permeate decisions of regional as well
as national organs. What perhaps is the main characteristic of the
European legal system is the well-developed interplay between the
regional and the national, with national organs being obliged to
implement European decisions and having a set framework for doing
so, with oversight by the European organs.

2.2 Africa

The African continent is home to many regional integration
organisations. The African Charter on Human and Peoples’ Rights (also
called the Banjul Charter) was adopted in 1981 by the then Organization
for African Unity (OAU) and entered in force in 1986.'5 Several regional
integration instruments in Africa have been inspired by European
counterparts, but the Charter shows examples of both different and
more innovative rights.'® Nevertheless, it has not yet reached the level
of impact of the European system and its monitoring system is less
innovative than the substantive rights. There still appears to be a
significant amount of scepticism among African leaders concerning
‘interference’ in internal affairs. Reforms of the human rights system
have aimed at improving the impact of the human rights provisions, as
the history of the regional system shows that this has been the weak
point within the system. For instance, the African Commission on
Human and Peoples’ Rights (African Commission),” which was set up
in 1987, was vested with many competences but monitoring
procedures, reporting requirements, inter-state and individual
complaints procedures were not well developed or efficient.!
Eventually, the African Commission started formulating
recommendations in which it urged, requested or appealed to member
states to undertake actions in order to enforce its decisions.'9

The African Court on Human and Peoples’ Rights (African Court)
was established by the Protocol to the African Charter on Human and
Peoples’ Rights on the Establishment of an African Court on Human
and Peoples’ Rights (African Court Protocol), adopted by the OAU in
June 1998. The Protocol came into force on 25 January 2004 and the
Court started operating in 2008. It is based in Arusha, Tanzania. It

15 M Nowak Introduction to the international human rights regime (2003) 203-214.
16 For example, the African human rights system was the first to include the right to a
satisfactory environment as a human right. This right was interpreted in the Ogoniland
case (Communication 155/96 The Social and Economic Rights Action Centre and
another against Nigeria). See M van der Linde & L Louw ‘Considering the
interpretation and implementation of article 24 of the African Charter on Human and
Peoples’ Rights in light of the SERAC communication’ (2003) 3 African Human Rights
Law Journal 170.

17" The African Commission on Human and Peoples’ Rights was established by the
African Charter, and inaugurated on 2 November 1987 in Addis Ababa, Ethiopia. The
Commission’s Secretariat is located in Banjul, The Gambia.

18 Nowak (n 15 above) 203—214.

19 Van der Linde & Louw (n 16 above) 181
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issued its first ruling in 2009 and the Rules of Procedure of the Court
were adopted in 2010. Until now, only a handful of states>° have made
the declaration recognising the competence of the African Court to
receive cases brought by individuals, which was the most significant
development in human rights protection in Europe. A feature of the
African human rights system with a Commission as well as a Court is
that the two organs are quite independent from one another. There is
even a certain competition between them, even if the trend is toward
greater co-operation, as the Court will hopefully assume a greater role.
Work is ongoing®! concerning the possibility for the Court to deal with
international criminal cases, following the criticism — very common in
Alfrica > that the International Criminal Court is prejudiced towards
Africa.

Until September 2017, the African Court has issued decisions in 38
cases and given three interpretations of judgements; it has 88 pending
cases.?3 This number is very low considering the size of the African
continent and we can see that the degree of enforcement varies. For
instance, recent decisions by the Court show partial, almost full or no
follow-up at all. In the joined Application 9 and 11/2011 Tanganyika
Law Society and Legal and Human Rights Centre and Reverend
Christopher Mtikila v Tanzania (13 -14 June 2013), Tanzania was
ordered to take constitutional, legislative and other measures within a
reasonable time to remedy the violations, as well as to publish the
judgment in a specified manner. The judgment was published to some
extent but no other measures had been taken by the end of 2016.%4 In
other cases against Tanzania,?® the country had not reported on any
measures taken.2® As for Burkina Faso (Zongo & others, Application
13/2011), the country had met with requirements to pay compensation
as well as enabled the case in question to be reopened in the national
courts, leading to the prosecution for murder of the indicted persons.
However, in this case, the country had not adequately published the
ruling of the Court.?” A pattern that has been observed is that states
often do abide by the obligations set by the specific decision but do not
take actions to deal with the underlying root causes of violations.

The African Union (AU) shows evidence of potential as a regional
integration organisation but has until now fewer accomplishments of

20 Benin, Burkina Faso, Céte d’Ivoire, Ghana, Mali, Malawi, Tanzania, Tunisia.

21 To this end, the AU Assembly of Heads of State and Government in June 2014
adopted the Protocol on Amendments to the Protocol on the Statute of the African Court
of Justice and Human Rights (Malabo Protocol), which includes as an Annex an
amendment to the Statute of the African Court, 27 June 2014. As of July 2017, 10
countries had signed but none have ratified the Protocol.

22 http://en.african-court.org/index.php/about-us/jurisdiction (accessed 10 October
2017). This was a common theme brought up by our interlocutors during interviews.

23 http://en.african-court.org/index.php/12-homepage1/1-welcome-to-the-african-
court (accessed 10 October 2017).

24 African Court Activity Report 2016 (EX.CL/999(XXX), 22-27 January 2017

25 Thomas v Tanzania, Application 5/2013 (20 November 2015), Nganyi and 9 Others
v Tanzania, Application 6/2013 (18 March 2016) (n 24 above).

26 African Court Activity Report 2016 (n 24 above).
27 African Court Activity Report 2016 (n 24 above).
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genuine integration to show. It has been said to rather provide
parameters for future integration than a_proper inter-governmental
forum in which to solve concrete issues.28 The weak implementation
possibilities of the AU contributes to its limited role, which although
growing has not changed dramatically since its inception. In an effort to
enhance enforcement, the African Commission has increased
possibilities in its Rules of Procedure to refer communications to the
African Court if it considers that the state concerned has not complied
with or is unwilling to comply with its recommendations.?9 The
Commission can also refer serious and massive human rights violations
to the Court.3° However, like in the European system, the development
is toward the political organs of the AU monitoring enforcement.3! The
AU’s Human Rights Strategy identifies among its strategic objectives
the importance of ensuring effective implementation of human rights
instruments and decisions. The Strategy’s 2012-2016 action plan called
for strengthening the collaboration on the implementation of findings
of African human rights bodies.3>

The African human rights system is interesting in a global
comparison as it emphasises the collective rights of peoples as well as
those of individuals and it is the strongest on developing actio
popularis to permit groups to support protection of human rights.
Before the establishment of the Court, the Commission was vested with
the competence to issue advisory opinions, rule on interpretation and
deal with complaints from state parties and individuals, groups and
NGOs. In theory, this should allow for a genuine actio popularis human
rights monitoring system, including the possibility for those not
directly concerned to complain about a human rights violation. In
practice, there were many obstacles to strong enforcement of rights:
The Commission had to reach unanimous decisions, the violation had
to be part of a systematic pattern of gross human rights violations and
even if a case passed these hurdles, there were no effective enforcement
mechanisms to ensure that the guilty state would change its ways.33
Views on the African human rights system set up through the African
Charter vary between it being an expression of taking rights seriously to
doubts about any effectiveness of the system. One of the criticisms

28 T Maluwa ‘Fast-tracking African Unity or making haste slowly? (2004) 51
Netherlands International Law Review (2004) 231.

29 African Commission’s Rules of Procedure, rule 118.
30 African Commission’s Rules of Procedure, rule 84.

31 Article 29(2) of the African Court statute stipulates that the Council of Ministers
shall be notified of judgments and monitor execution on behalf of the Assembly of the
AU. Article 30 of the statute states that States parties undertake to comply with the
judgment in any case to which they are parties within the time stipulated by the Court
and to guarantee its execution. See M du Plessis ‘Implications of the AU decision to give
the African Court jurisdiction over international crimes’ Institute for Security Studies,
Paper 235 (June 2012) 2.

32 Guidelines on the Role of NHRIs in Monitoring Implementation of
Recommendations of the African Commission on Human and Peoples’ Rights and
Judgments of the African Court on Human and Peoples’ Rights (2016) 7.

33 Nowak (n 15 above) 203—214.
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levied is that states can join without any questions asked about their
previous human rights record.34

In Africa, both as regards courts and other co-operation, the sub-
regional organs tend to be more active and influential than the pan-
regional ones.35 If the all-African framework faces many challenges,
important developments can be observed in the sub-regional
integration systems3°, in particular in the East African Community
(EAC)37 and the Economic Community of West African States
(ECOWAS).38 A common trend in them is that they started as regional
courts and gradually either implicitly or expressly developed a human
rights mandate. The EAC presents an interesting example of how such
systems and courts can take an active role for human rights. The EAC
consists of few states but includes some of the larger and more
developed ones in Africa. It includes a regional court among its
institutions, the East African Court of Justice (EACJ) whose mandate
is, briefly expressed, to ensure the adherence to law in the application
of and compliance with the EAC Treaty. The EACJ (like the EAC) are
not new, but rather re-established organs of the defunct East African
Community and East African Court of Appeal.39 However, despite still
being only temporarily operational (since 2001, pending that the
Council of Ministers of EAC determines if there is need for a full-time
court), the Court has become perhaps the most activist of the regional
courts.

An interesting example of this activism is how the EACJ assumed
the right to deal with human rights issues, despite this not having been
explicitly included in its competence.*® The Court made clear in the
2007 case of Katabazi and 21 others v Secretary General of the EAC
and Uganda® that it was not going to interpret its limited competence
over human rights issues in a restrictive manner. It said:

While the Court will not assume jurisdiction to adjudicate on human rights
disputes, it will not abdicate from exercising its jurisdiction of interpretation under

34 AK Wing ‘Women’s rights and Africa’s evolving landscape: the Women’s Protocol of
the Banjul Charter’ in JI Levitt (ed) Africa: mapping new boundaries in international
law (2010) 25-26.

35 M Forere ‘Is discussion of the United States of Africa premature? Analysis of
ECOWAS and SADC’ (2012) 56 Journal of African Law 36-37.

36 For a historical analysis of the gradual inclusion of human rights into the mandate of
sub-regional integration organisations in Africa see LN Murungi & J Gallinetti ‘The role
of sub-regional courts in the African human rights system’ (2010) 7 SUR International
Journal on Human Rights 119-141.

37 The FEast African Community (EAC) was established, as a regional
intergovernmental organisation, in 2000. It has seven Partner States: Burundi, Kenya,
Rwanda, South Sudan, the United Republic of Tanzania and Uganda.

38 ECOWAS members are Benin, Burkina Faso, Cape Verde, Cote d’Ivoire, Gambia,
Ghana, Guinea, Guinea Bissau, Liberia, Mali, Mauritania, Niger, Nigeria, Senegal, Sierra
Leone and Togo.

39 http://eacj.org/?page_id=19 (accessed 6 July 2017).

40 A Possi ‘Striking a balance between community norms and human rights: the
continuing struggle of the East African Court of Justice’ (2015) 15 African Human
Rights Law Journal 194.

41 http://eacj.org/wp-content/uploads/2012/11/NO._1_OF_2007.pdf (accessed
6 July 2017).
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Article 27(1)4% merely because the reference includes allegation of human rights
violation.
Finding a legal basis for dealing with cases on human rights, democracy
and constitutional matters, the judgment set a precedent for the EACJ.
The basis lies in the link between human rights and matters such as the
rule of law and good governance — matters that are explicitly within the
competence of the Court.4

Another active African regional organisation is ECOWAS.
ECOWAS was formally established in 1975 as an economic co-
operation organisation, and subsequently developed into a body with a
more political mandate. Gradually, ECOWAS has taken upon itself a
right to intervene in case of member states’ behaviour that contravenes
principles of human rights, creating expectation of such action — as
most recently (in January 2017) seen in the case of the Gambia. What is
interesting is that such reaction does not necessarily pass through the
judicial organ but rather permeates general policy. ECOWAS possesses
various instruments based on which it can react to challenges to
democracy in any of its members. It has the mandate to deal with
human rights and permlts individual complaints against states, based
on a protocol of 2005.% In the words of Adjolohoun, this * brought the
regional tribunal from the shadows of hypothetical inter-states human
rights htlgatlon into the light of promising international human rights
adjudication”.4® In this context, it is interesting that, even if the
ECOWAS institutional structure includes a court of justice, whose
rulings are binding, this is not necessarily used in situations like the
Gambian case. This is furthermore despite that the court has been
active not least on cases with a human rights element, stressing that
constitutional guarantees for rights must be respected in practice.4”
Still, lately it is seen that ECOWAS states intervene using the political
framework of the organisation rather than its court.

Nevertheless, strengthening courts is not a straight-forward matter
for Africa. A case to thlS effect is the Southern Africa Development
Community (SADC)#® Tribunal, which presents an example of the long
process to create a court only for it to be side-lined when it starts to act

42 Including interpretation of the Treaty.

43 http://eacj.org/wp-content/uploads/2012/11/NO._1_OF_2007.pdf (accessed
6 July 2017).

44 Possi (n 40 above) 194. Although it is possible — as the practice of the court has
shown — to deal with human rights issues in this manner, as Possi explains, an explicit
mandate would make the situation clearer and more predictable. Possi (n 40 above) 201
& 203.

45 Supplementary Protocol A/SP.1/01/05 Amending Protocol Relating to the
Community Court of Justice, 19 January 2005. Possi (n 40 above) 196.

46 HS Adjolohoun ‘The ECOWAS Court as a human rights promoter: assessing five
years’ impact of the Koraou Slavery Judgment’ (2013) 31 Netherlands Quarterly of
Human Rights 342-371, 343

47 The jurisdiction in human rights cases was extended in Supplementary Protocol A/
SP.1/01/05 of 19 January 2005 amending Protocol A/P.1/7/91 of 6 July 1991.

48 SADC members are Angola, Botswana, the Democratic Republic of Congo (DRC),
Lesotho, Madagascar, Malawi, Mauritius, Mozambique, Namibia, Seychelles, South
Africa, Swaziland, Tanzania, Zambia and Zimbabwe.
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decisively. The Tribunal was first envisioned in 1992, decided upon in
2000 and officially established in 2005. According to its constitutive
documents, the SADC Tribunal should ensure adherence to, and proper
interpretation of the provisions of, the SADC Treaty and subsidiary
instruments, and adjudicate on disputes referred to it.4° The problems
started soon after its creation, when it ruled on a number of cases
against Zimbabwe; as a result, the Zimbabwean government challenged
its legitimacy. In August 2010, the SADC Summit announced a review
of the role of the Tribunal®® pending which its operation would be
suspended and it de facto ceased to exist.>! Although another SADC
Summit decided in 2012 that a new Tribunal with a more limited
mandate should be created,>® this has not yet happened.>3 This
illustrates the limits of regional courts if there is an absence of any
democracy.

2.3 The Americas

The American continent has a long and gradually evolving system of
regional protection of human rights, which provides another
interesting analogy for Africa, different to that of Europe and in some
respects closer to the African developments with a multitude of
organisations. The Charter of the Organisation of American States
(OAS) and the American Declaration of the Rights and Duties of Man
adopted in 1948 were the first documents to proclaim and promote
human rights for the American continent.>4 The Charter provided for
an Inter-American Commission on Human Rights, the first specific
human rights organ, created in 1959 and functioning from 1960. The
protection of rights became more explicit with the American
Convention on Human Rights (also known as the San José Pact)
adopted in November 1969 in San José (Costa Rica) by the member
states of OAS. The Convention which protects classical individual rights
and freedoms, inspired from among others the Universal Declaration of
Human Rights and the International Covenant on Civil and Political
Rights, entered into force in July 1978, though not all OAS member
states, notably neither the USA nor Canada, have ratified it. It
established the Inter-American Court of Human Rights (Inter-
American Court).5®

49 http://www.sadc.int/about-sadc/sadc-institutions/tribun/ (accessed 7 July 2017).

50 Communiqué of the 30th Jubilee Summit of SADC Heads of State and Government,
Windhoek 17-18 August 2010. http://www.sadc.int/files/3613/5341/5517/SADC_
Jubillee_ Summit_Communique.pdf.pdf. (accessed 16 October 2017).

51 http://www.southernafricalitigationcentre.org/2015/05/11/sadc-tribunal-petition/
(accessed 7 July 2017).

52 http://www.sadc.int/about-sadc/sadc-institutions/tribun/ (accessed 7 July 2017).

53 The new draft protocol can be found in http://www.ijrcenter.org/wp-content/
uploads/2016/11/New-SADC-Tribunal-Protocol-Signed.pdf (accessed 7 July 2017).

54 L Henkin, RC Pugh, O Schachter & H Smit International law: cases and materials
(1982) 823.

55 http://www.corteidh.or.cr/index.php/en (accessed 7 July 2017).
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As in Africa, the American human rights protection system is
shared between the Commission and the Court, but given the longer
period of operation of the latter, the Inter-American Court plays an
increasingly significant role, especially in recent years. Many Latin
American states today have left behind their post-authoritarian period
but have not succeeded in consolidating their democratic systems. In
this context, the Inter-American Court can educate and at the same
time correct state behaviour.5° The level of influence it has been able to
exert varies, depending on political issues and the willingness of the
member states to pay heed to its decisions. However, the Inter-
American Court has been more effective than what was presumed by a
predominantly rather pessimistic opinion at its creation.5”

Among states that are willing to permit some influence of the court
are Mexico®® and Colombia®® and, to some extent, Guatemala.®® In
Colombia, the Constitutional Court and the Inter-American Court
showed examples of a “compliance partnership”, to quote Huneeus.**
Parra Vera puts this in the context of a common agenda of the two
courts, with the same aims to improve respect for human rights as well
as for supranational decisions.®? He brings forward the situation in
Colombia around 2006, when the fight against impunity for crimes
committed by paramilitaries, who were very well connected with many
politicians, led to a battle between the executive and the judiciary. Some
judges turned to the Inter-American Commission for protection and
the Commission duly adopted protective measures, for example against
illegal surveillance of judges. One may question what such measures
practically could achieve, as the planned surveillance and other
restrictive measures would in any event be undertaken by national
authorities with no tools for the regional one to actively stop it, but
lifting the matter to the regional level brought attention to it and may
have had a restraining effect on national authorities.®3 The Court (and
Commission’s) jurisprudence has had a significant impact on national
courts allowing for a globalisation of human rights standards. It is
important to stress that the rulings of the inter-American system
should go beyond the actual case - international case law is used as a

56 v Abramovich ‘De las violaciones masivas a los patrones estructurales: nuevos

enfoques y clésicas tensiones en el Sistema Interamericano de Derechos Humanos’

(2009) 63 Derecho PUCP (Pontificia Universidad Catélica de Peru) 95-138.

57 QO Parra Vera ‘El impacto de las decisiones interamericanas: Notas sobre la

produccioén académica y una propuesta de investigacion de torno al “empoderamiento

institucional” in HF Fix-Fierro, A von Bogdandy & MM Antoiazzi (eds) Lus

constitutionale commune en América Latina: rasgos, potencialidades y desafios (2016)

393.

58  Parra Vera (n 57 above) 412-413.

59 Parra Vera (n 57 above) 394.

60 Parra Vera (n 57 above) 398-399.

61 A Huneeus ‘Courts resisting courts: lessons from the Inter-American Court’s

struggle to enforce human rights” (2011) 44 Cornell International Law Journal (2011)
88 g

493-533.

62 Pparra Vera (n 57 above) 394.

63 Parra Vera (n 57 above) 396-397.
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guide for domestic court rulings, which try to avoid that member states
are condemned for their practices by international courts.®*

In the case of Guatemala, the Inter-American Court specified in
detail what measures the state was supposed to take in examining a
forced disappearance (in the context of the civil war). Guatemala was
thus faced with a decision that it would be difficult to ignore without
highlighting that it was ignoring its obligations - among them to report
on what disciplinary, administrative or penal measures it had taken
against those implicated in the forced disappearance.®5

Venezuela represents an opposite example. Although having been
denounced and condemned by the Inter-American Court for human
rights violations, it has not imglemented the Court decisions but chosen
a confrontational approach.® In 2012, it denounced the Convention
and withdrew from the jurisdiction of the Inter-American Court.®”
Earlier, in 1999, Peru also took a decision to leave the Inter-American
Court after several rulings against it, in the context of its fight against
terrorism. Between 1995 and 2007, there were 22 cases against Peru,
which included disappearances, arbitrary killings, torture and other
serious human rights violations and made up the majority of Inter-
American Court”s contentious jurisdiction.”® However, after political
changes in Peru, the attitude towards the Inter-American Court
changed. The Peruvian Supreme Court decided that the Inter-American
Court ruling in the Barrios Altos case®® was binding on the domestic
judicial system, thus endorsing the fight against impunity. This was
further supported by the interplay between the Court and the Truth and
Reconciliation Committee.”?

Central America can compete with Africa as the region outside of
Europe with the furthest reaching regional integration, reflected in the
rights given to its regional court. The Central American Integration
System (Sistema de la Integracién Centroamericana or SICA)’" has a
judicial organ, the Central American Court of Justice (CCJ), entrusted
with su];ranational powers and, at least in theory, enforceability of its
rulings.”? The Court was set up by the Tegucigalpa Protocol, which
established the SICA, in 1994. Article 3 of this Protocol specifies that

64 Abramovich (n 56 above) 95-138.

65 Case Molina Theissen v Guatemala (16 November 2009). See also Case Bamaca
Velasquez v Guatemala (277 January 2009). Parra Vera (n 57 above) 399-402.

66 S Otamendi & PS Alessandri (eds) Didlogos: El impacto del sistema interamericano
en el ordenamiento interno de los estados (2013) 396-399.

67 The official letter of withdrawal of Venezuela from Inter-American Court http://
www.minci.gob.ve/wp-content/uploads/2013/09/Carta-Retiro-CIDH-Firmada-y-
sello.pdf (accessed 7 July 2017).

68 C sandoval ‘The challenge of impunity in Peru: The significance of the Inter-
American Court of Human Rights’ (2008) 5 Essex Human Rights Review 6.

%9 Inter-American Court Barrios Altos, J udgment on the merits, 14 March 2001.

7% Sandoval (n 68 above) 14.

7t TIts full members are Belize, Costa Rica. El Salvador, Guatemala, Honduras,
Nicaragua and Panama.

72 KN Metcalf & IF Papageorgiou Regional integration and courts of justice (2005)
45-49.
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the fundamental objective of the Central American Integration system is to bring
about the 1ntegrat10n of Central America as a region of peace, freedom, democracy
and development” and that “to that end [it reaffirms] the objective... to consolidate
democracy and strengthen its institutions on the basis of the existence of
Governments elected by universal and free suffrage with secret ballot, and of
unrestricted respect for human rights.”3
The Court possesses important powers, among them to examine the
validity of acts taken by a state when these affect Central American
Integration and to rule on conflicts that may arise between the
fundamental organs of the state, as well as when judicial rulings are not
respected in fact. These powers make CCJ a genulnely supranational
judicial institution with almost sovereign powers.”4 Especially the fact
that the CCJ may act as a supranational constitutional court at second
instance gives it at least in theory an almost unique position globally.
This is not necessarily translated into ability to enforce its rulings,
though. CCJ obliges states to follow the rulings but does not have many
powers to enforce them or to impose sanctions. To obtain such tools
requires political will of the member states — to give the requisite
powers to the supranational organ. This is not the case now, as only
three (Honduras, Nicaragua and El Salvador) of the seven SICA
member states have nominated judges to the CCJ. Consequently,
currently it does not have the reputation as a powerful body - parties
may not turn to a court that is seen as weak, which creates a vicious
circle, having further detrimental effect on the respect for its decisions.
Representatives of the Court expressed the opinion that, potentially,
CCJ could play the role of regional conscience, in which case it could
really affect development of democracy in the region, but it does not
always appear comfortable in its role.

The CCJ Statute specifically provides that it does not examine
human rights violations, which fall exclusively under the Inter-
American Court. However, the Court has gradually ruled that, given the
fact that the foundations of the Central American integration system
include, among others, respect of human rights and fundamental
freedoms, it may and can rule on a possible violation of human rights
by acts of a state or an integration organ, to the extent that this is taking
place in the context of the integration process.”? In fact, the Court has
timidly already made use of this right, most notably in a case against
Panama’® and in the context of the right to vote in the Central American
Parliament elections, where it ruled that the right to vote is an
individual community right and thus the Court was competent to
examine the case.

73 Article 3 of the Tegucigalpa Protocol I 1991.
74 Metcalf & Papageorgiou (n 72 above) 45-49.

75  AG Pérez-Cadalso ‘La tutela de los derechos humanos en el proceso de integracién
regional  centroamericano’  http://portal.ccj.org.ni/ccj/wp-content/uploads/LTDL
DHIE.pdf (accessed 16 October 2017).

76 Case 8-7-05-2012 Octavio Bejerano Kant v Panama.
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There are also other regional integration systems in the Americas,
the Mercado Comun del Sur (Mercosur),”” the Andean Community of
Nations (CAN)7® and the Caribbean Community (CARICOM)79 among
others. Mercosur has been described as an intergovernmental structure
with community objectives.®© Initially, its institutional structure was
very limited, although after some years (in 1996), it was modified to
include more organs, still though without a court of justice.®!

A judicial body was introduced through the Olivos Protocol,
adopted in 2002 and in force since 1 January 2004. The Permanent
Court of Review of Mercosur (Tribunal Permanente de Revision — TPR)
was created, based in Asuncidn, Paraguay and operational from August
2004. The TPR has competence over appeals against the rulings of Ad
Hoc Arbitration Tribunals within the Mercosur system and can
furthermore act as a single jurisdictional instance if so requested by the
parties or when member states request an urgency procedure. TRP can
give consultative opinions on request of governments, supreme courts
or the decision-making organs and parliament of Mercosur. Access to
the Court is not granted to individuals or moral persons.®? The Olivos
Protocol provides that the rulings are compulsory for the States Parties
in the dispute and will have the force of res iudicata.

TPR, like many regional tribunals, is underused. In the words of
TPR representatives, this is not necessarily for lack of will, but the
relevant parties are not sure (or even not aware of) how to use it. There
is a lack of understanding over the kind of role the TPR can and should
play. However, they also stressed that the fact of having few cases does
not mean that the tribunal has no influence. It can impact other
institutions by introducing a rule of law element in discussions that
may otherwise remain purely political. Such an effect, though, is hard
to measure and any court that is not functioning as a proper court will
eventually lose significance. Another aspect of the TPR, that is a
common feature for other American regional tribunals, is that the
personalities of the judges may play a great role. In the absence of a
clear and strong institutional role of the tribunals, the fact that
distinguished persons sit on them— the very people who would in any
case be asked for advice on integration legal issues — means that the
organ will command respect even if its formal role is limited. This is
however not sustainable in the long term as it relies on the right kind of

77 Argentina, Brazil, Paraguay, Uruguay and Venezuela.

78 Bolivia, Colombia, Ecuador and Peru. As the Court of Justice of the Andean
Community (Tribunal de Justicia de la Comunidad Andina) has mostly dealt with trade
and common market issues and for reasons of space, it shall not be examined in this
article.

79 Antigua & Barbuda; Barbados; Belize; Dominica; Grenada; Guyana; Jamaica; St.
Kitts & Nevis; St. Lucia; St. Vincent & The Grenadines; Suriname; and Trinidad &
Tobago.

80 JAE Vervaele ‘Mercosur and regional integration in Southern America’ (2005) 54
International and Comparative Law Quarterly 387-410.

81 M Luna Pont ‘Southern American Common Market (MERCOSUR)’ in L Levi,
G Finizio & N Vallinoto (eds) The democratization of international institutions (2014)
261-285.

82 {yna Pont (n 81 above) 267.
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persons being in the positions; even if the selection process intends to
ensure this, political decisions may thwart such ambitions.

Like in Central America, the states of the Caribbean appear to have
a strong incentive for regional co-operation. Most are very small, they
come largely from the same colonial background, while most also share
a language; there was thus no shortage of reasons to consider regional
co-operation or even a federal construction — which was the original
scheme of the British colonial power before independence. Eventually,
the Caribbean Community (CARICOM) set %g in 1973 was not so
ambitious, but is still gradually asserting itself.

The decision to establish a CARICOM court was taken in February
2001 when an Agreement Establishing the Caribbean Court of Justice
was signed by ten CARICOM States, with two more joining in 2003.
This allowed work on establishing the judicial structures to start, first
with a Regional Judicial and Legal Services Commission (RJLSC) and
in 2004 with the first President of the Caribbean Court of Justice being
sworn in. The inauguration was held in April 2005 at the seat of the
Court in Port of Spain, Trinidad & Tobago.’4 The Court uses an
impressive array of electronic means to hold hearings, to overcome
practical problems of the poor physical communications in the region
and to be more accessible to all CARICOM citizens.

The Caribbean Court of Justice has an interesting and wide
mandate despite that the founding treaties do not say much about the
Court or its jurisdiction.®® There is however a rule of law principle and
the court can develop jurisprudence based on this. Accountability and
human rights flow from this general principle. The Court can inform
about its interpretation of the treaties even in the absence of a fully-
fledged preliminary ruling procedure and thus influence interpretation
of community law. Decisions are not directly enforceable as CARICOM
legislation, in general, is not directly applicable, but the founding treaty
does express that CARICOM legislation should be respected at member
state level. At the same time, the regional tradition is generally one of
strong dualism, with Haiti being the most significant example of this.
The influence of the Court is increased by its additional roles, as a
supreme court for some CARICOM members and furthermore as it is
called upon as an arbiter in commercial disputes involving several
states.

83 D Berry Caribbean integration law (2014) 23-24.

84 http://www.caribbeancourtofjustice.org/about-the-ccj/ccj-concept-to-reality
(accessed 7 July 2017).

85 http://www.caribbeancourtofjustice.org/ (accessed 7 July 2017).
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3 ENFORCEMENT
3.1 Background

Enforcement of the rulings of courts is an essential feature of any
judicial system, national or international. If rulings are not enforced,
this will lead to a loss of respect for the courts and perhaps for the
political system in a state. This is even more significant for regional
integration systems, where lack of enforcement may lead to questioning
the legitimacy of the organisation. Enforcement is therefore perhaps
the most crucial parameter in regional integration judicial
mechanisms. Thus, we examine here enforcement provisions in
regional courts — and more widely in regional organisations - and
obstacles to it. We have already seen that there is a problem of
enforcement in most regional integration organisations, creating a
vicious circle where inability to enforce rulings leads to regional courts
being underused, which further reduces respect for them. What is
required is a strong commitment by member states and a belief in the
legitimacy of the regional systems.

3.2 Obeying or not obeying rules — that is the
question

The question why people obey rules in an organised society is a
favourite of legal thinkers, from philosophers to more practical
oriented lawyers. It is not just because of the fear to be caught and
punished, though clearly this risk plays a role — sometimes immediately
and sometimes more indirectly. Cultural norms and beliefs play a part
and most thinkers would presume this is more important than
sanctions as such. The various factors interplay as a possibility to get
away with illegal behaviour too easily may alter the perception of what
is right and wrong. There is a complex web of reasons, including the
legitimacy of the body that issues a ruling or decision, that determines
the propensity to act in accordance with it. Consequently, one question
for regiona] integration systems is whether they muster sufficient
legitimacy.

Ensuring obedience of rules in a multi-state system is even more
complex than in a state because of the lack of immediate effective
enforcement. The issue is political rather than practical. If there is
political will, ways will be found to enforce decisions. States — just like
humans — join in a society to achieve certain goals and for this purpose
surrender part of their sovereignty. The main element in enforcement
can thus only be the superior interest even of the state adversely
affected, at least in the long term. For states as for individuals,
sanctions, or fear thereof, is an effective deterrent from disobeying the
common rules but it is rarely the main reason for following rules. In

86 KN Metcalf & IF Papageorgiou Democracy through regional integration (2015) 72.
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fact, very many rules are obeyed even in situations where it is highly
unlikely that non-obedience would ever be established. Still, fear of
punishment or at least of a reaction plays a role. In public international
law, the notion of ‘mobilisation of shame’ is an important factor. In
Europe, this was a significant element for the general respect and
enforcement of European Court of Human Rights rulings. However,
contamination by refractory members weakens this behaviour. The
increase of cases of blatant disrespect of rule of law provisions by states
as different as Russia, Azerbaijan, Hungary and Poland means that the
emulation element is less pronounced. Indeed, Knaus sees the
adherence of Azerbaijan to the European Convention as being
motivated by the end of ‘naming and shaming’ to make human rights
effective, instead showing that states want to 8)om for image purposes
and manage to twist the system to allow that.

Most regional integration systems contain rules and mechanisms to
ensure enforcement of their decisions, ultimately upheld by their court.
Although the strength of these provisions varies and there is room for
improvement for several systems, all organisations have some rules.
The main issue to analyse in relation to insufficient enforcement are the
actual obstacles to giving full force to existing provisions.

Even the advanced regional integration systems in Europe lack
their own autonomous enforcement systems. There are many reasons
for this. It would be practically difficult to set up a regional body with
competences similar to those of national enforcement organs (such as
police and bailiffs), as their relationship with any national bodies would
need to be carefully considered. Under the rule of law, use of force is a
monopoly of the state that has to exercise this right under the law, in a
proportional manner and only to the extent that is necessary in a
democratic society. Enforcement powers ultimately may include
certain levels of use of force against persons, something that states
would be reluctant to give up. Psychologically, it would be sensitive to
have an organ entitled to use force without being under the direct
control of the government. No regional integration system has until
now reached the level of legitimacy of states. It is noteworthy that even
European agencies such as Europol for police co-operation and
Eurojust for prosecutor co-operation are organs for co-operation,
rather than independent organs with autonomous powers. The concept
of special rapporteurs, as used in the African context, combines
country- or issue-specific recommendations with persuasion efforts
that fall of short of direct judicial enforcement but is more than general
recommendations.

Courts are aware of these limitations and try to deal with this
reality: in the absence of firm enforcement mechanisms, there is always
a risk that countries dissatisfied with decisions disobey, denounce the

87 G Knaus ‘Europe and Azerbaijan: the end of shame’ (2015) 26 Journal of
Democracy 15-18.

88 D Long & L Muntingh ‘The Special Rapporteurs on prisons and conditions of
detention in Africa and the Committee for the Prevention of Torture in Africa: the
potential for synergy or inertia?’ (2010) 13 SUR-International Journal of Human Rights
99.
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courts, or even withdraw from their jurisdiction, if such behaviour
carries no consequences. Bringing this to the extreme is the abolition of
the tribunal in question. What happened to the SADC Tribunal is an
example of how leaders of countries in a not too subtle manner can
react against a tribunal that is active and independent, even though the
review undertaken by these same leaders found that the Tribunal was
properly constituted and had acted within its mandate.

Courts tackle this problem in different ways. The Inter-American
Court, for instance, not having any powerful tools to enforce its rulings,
aims to ally itself with national courts. Parra Vera®® suggests that Inter-
American Court rulings can help to strengthen such institutions in
member states that wish to support human rights against other organs
within the state. He sees difference in behaviour according to whether
the effect of court decisions is direct or indirect.9® The factors that
affect implementation vary depending on the beneficiaries, the rights in
question, the relationship between the national and the regional court
and the social context.9*

Authors underline the role that intermediaries like national elites
or civil society can play in promoting adherence to decisions of regional
courts.92 In that sense a “compliance partnership” as seen in the case of
Colombia and the Inter-American Court®3 could be a strong enhancer
for enforcement, not only with civil society but also with the national or
other regional judicial authorities. In Africa, the African Court and the
African Commission try to build this kind of partnership with civil
society and with other courts, in particular, in ‘follow-up efforts’ to
enforcement. Given the absence of any formal follow-up policy to
African Commission rulings, NGOs are ‘instrumental in applying
pressure on and lobbying states at domestic and international levels’ to
make them comply with rulings.%*

3.3 The rights of the individual

For international co-operation between states there is a default
implementation mechanism in the shape of diplomacy and the rules
that have developed over centuries. Regional organisations create
special systems, organs and mechanisms or discuss ad hoc how
problems should be solved. What is different in the kind of regional
integration systems that we examine is that they take decisions that
directly affect individuals.95 The person is seen in his or her own

89 hCoordinating lawyer of the Inter-American Court and the person interviewed by the
authors.

90 Parra Vera (n 57 above) 384.
91 Parra Vera (n 57 above) 387.
92 Parra Vera (n 57 above) 387.
93 Huneeus (n 61 above).

94 F Viljoen & L Louw ‘State compliance with the recommendations of the African
Commission on Human and Peoples’ Rights 1993-2004’ (2007) 101 American Journal
of International Law 1.

95 J Klabbers An introduction to international organizations law (2015) 24-25.
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capacity, with rights that are upheld by courts. Even if citizenship or
residence may matter as it determines the competence of different
regional systems, the person is still seen as an individual and not just a
subject of a certain state. The person has human rights because he or
she is a human and courts are there to protect these rights. This is an
important development in international law, dating approximately to
the end of the Second World War. However, such decisions must be
implemented as the person lacks the possibility to use diplomatic
means to persuade states to do — or refrain from doing — something.

Regional human rights courts can show that respect for inalienable
rights of individuals go further than — sometimes opportunistic —
political decisions, even if taken in a democratic manner. In this way,
the courts are allies of the citizens against their own leaders, if needed.
Clearly, this can lead to tensions and it is far from evident that national
authorities will support implementation of rulings.%® Furthermore, it is
essential for regional courts to be very clear on what the rights are that
they protect, how and why, so that their actions are not seen as alien
impositions against the will of the people. The way popular opposition
against the European Court of Human Rights has been drummed up by
the tabloid press in the United Kingdom shows that even a mature and
well-functioning regional human rights system cannot presume
support.

Access to the courts is another essential issue. As regional
organisations become more important in many fields, they take an
increasing number of decisions that affect individuals. There must be
corresponding access to justice as there needs to be a tandem between
decisions taken at regional level and the possibility to challenge them.
If a regional integration system is created without such possibilities, it
could rightly be seen as weakening the rule of law. This would be the
case also in the event that the system makes access to justice more
complicated, even if not totally impossible. For a positive impact of a
regional integration system on rule of law and democracy, effective
enforcement should be combined with guarantees of legal accessibility
(including appealing decisions to a judicial organ).

Legal accessibility is more than just the existence of courts: it
includes a real possibility to gain effective access to justice. Its
importance is seen for example in the number of European Court of
Human Rights cases concerning violation of article 6 of European
Convention, on the right to a fair trial and access to legal remedies.
Among requirements are demands that processes are not overly
complicated or time-consuming, that there are practical as well as

96 In Uruguay, legislation instituting impunity for serious crimes against human rights
(abduction and forcible adoption of babies) was found against human rights and thus
illegal, even if it was adop’[edp by democratic vote in referenda. The Inter-American Court
ruling concurred with a ruling by the Supreme Court of Uruguay. It has to be noted that
the fact that the rulings were implemented are due to support of the President of
Uruguay, who stated that adherence to Inter-American Court rulings was a voluntary
and sovereign act of the country. Case Gelman v Uruguay. See Parra Vera (n 57 above)
408.
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formal guarantees for an actual access to courts or other legal bodies
and that the cost of a process is not prohibitive.9”

International protection of human rights can only be subsidiary to
the national one: it is national political processes that guarantee
enforcement. Regional human rights systems usually require
exhaustion of domestic remedies, even if the exact way in which this is
done varies. The reasons are both practical — to keep the case load at a
reasonable level — and ideological — as regional courts supplement and
do not replace national ones.%° There are also exceptions, like the
ECOWAS Community Court of Justice, that does not require
exhaustion of national remedies and that through this has managed to
influence controversial issues where states have been reluctant to
adjudicate.99 Regional systems should aim to not only provide
compensation for victims in particular cases, but also to create a body
of principles and standards with the purpose of influencing democratic
processes and strengthening mechanisms for the protection of rights at
domestic level, recognising the limits of international oversight.

4 IMPROVING ENFORCEMENT

It is generally accepted that regional integration presupposes a
minimum of democracy at national level since the enforcement to a
large extent depends on the member states. We have stated that
regional judicial organs supplement national ones, rather replace them.
Blatant cases of generalised disrespect of rule of law and overt
dictatorships cannot fall under the cases examined in this article. A
certain level of democracy is required for enforcement of regional court
decisions.'?® In some events, like for ECOWAS, the enforcement may
come about as a consequence of political changes, when a new
government complies with decisions the court took regarding actions of
a previous regime.'®! Even if the end result may be positive, this is not
aviable way to ensure proper enforcement, since the idea should be that
all governments recognise the rulings of the courts they have created
and ensure their enforcement.

Regional integration organisations support enforcement of
decisions, ultimately upheld by their courts. Although the strength of
these provisions varies and there is room for improvement in several
systems, all organisations have some rules. These include strict
reporting mechanisms; special monitoring systems; or ultimately the
ability to sanction states by suspension or expulsion from the

97 A Frandberg ‘Legal accessibility’ in A Frandberg, S Hedlund & T Spaak (eds)
Festskrift till Anders Fogelklou (2008) 33-47.

98 On the African system, see Van der Linde & Louw (n 16 above) 171.
99 Adjolohoun (n 46 above) 344.

100 yiljoen and Louw in their analysis of cases of noncompliance to rulings of the
African Commission demonstrate that out of the ‘13 cases of clear States noncompliance’
with the Commission's recommendations, the wide majority were characterised as
unfree according to the Freedom House index. See Viljoen & Louw (n 94 above) 44.

101 Adjolohoun (n 46 above) 346.
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organisation. What has been described by Viljoen and Louw as the
indirect effect of human rights law is the ‘incremental and less
immediate’ changes that countries need to establish in order to achieve
a higher degree of compliance with human rights rulings.'°>

As a comparative example from the Americas, the Inter-American
Court has achieved some success with implementation of rulings that
contained detailed requirements for the state to report on what
measures it had taken against impunity. If the conditions the state has
to meet are set out in detail, it is difficult for it to ignore this, especially
if civil society and the victims of the human rights abuse keep up
pressure on the government, as we discussed above for Guatemala. The
African Commission is an example of how relatively brief references
only to the articles infringed without much further explanation were
replaced with more motivated decisions and recommendations.’®3 If
we assume good will of states to enforce rulings, they may need
assistance in knowing what this can mean.!°4 Protection of human
rights may require procedural as well as substantive law changes or
changes to the working practices of authorities in member states and
this should be made clear in the relevant decision. A clear decision
against which to compare measures taken will help both those
monitoring enforcement and those actually undertaking it. Treaty
bodies can facilitate the enforcement of their decisions through their
follow-up procedures.'®> An explicit right to undertake measures, like
what OAS adopted in 2001,'°° or what is included in the
recommendation by the African National Human Rights Institutes'®”
provides tools for follow-up. Thus, the style and content of the decisions
of the regional courts is not without importance.

The activities that regional integration organs undertake to follow
up enforcement (like requiring annual reports) are also essential. As
Possi mentions, if judges are supported by a community of lawyers,
experts, academics and others, they are more likely to be expansionist
and for example enforce human rights in a wider manner than what the
letter of the law, narrowly interpreted, permits.’®® Ultimately, an
environment may be created in which the enforcement of rulings
becomes natural. An assertive civil society plays an important role in
this respect. The use of modern technologies can also help increase the
regional court’s impact and popularity. As the case with the CARICOM
Court shows, this can include not only electronic means of receiving or

102 Viljoen & Louw (n 94 above) 22.
103 Van der Linde & Louw (n 16 above) 173.
104 Van der Linde & Louw (n 16 above).

105 Sandoval shows how ICHR rulings against Peru went from statements on specific
aspects of a situation to more general pronouncements on the wider context of the
abuses. See Sandoval (n 68 above).

106 QAS General Assembly Resolution on ‘Evaluation of the workings of the Inter-
American system for the protection and promotion of human rights with a view to its
improvement and strengthening’ (AC/Res. 1828 (XXXI-O/01).

107 Guidelines on the Role of NHRIs (n 32 above) 10.

108 possi (n 40 above) 202. This was the case with the EU in the 1950s and 1960s as well
as with the EAC in the 2000s.



(2017) 1 African Human Rights Yearbook 189

sending documents, but also holding electronic court sessions, hearing
applicants or witnesses remotely and, generally, becoming more
accessible to citizens.

A more dramatic and ultimate means to enhance enforcement is the
introduction of some form of suspension in the constitutive documents
of regional integration organisations.'®® Even if this remains a ‘nuclear
option’ never to be used in practice, it helps obedience to the rules and
enhances enforcement of decisions, not only of courts but of regional
integration generally.

5 CONCLUDING REMARKS

Regional courts in many parts of the world have surprisingly wide
powers, given the level of regional integration that has so far been
achieved. The reasons are linked to the internationalisation of human
rights, the fact that regional organisations tend to reproduce the
institutional structure of more integrated systems, or a desire by states
to relegate legal issues, including rights of individuals, to judicial
professionals. This may be done without being aware of the long-term
impact of such choice on policy, overestimating their capacity to control
courts. Such courts, endowed with wide powers, well acquainted with
the regional political environment and with relative independence from
any specific state, may become a natural mechanism of control of
national political behaviour in support of the rights of individuals.
Through the activities of these courts, states gradually become aware of
the limits they have themselves set and citizens of their possibilities to
challenge political power beyond the national context. Though this
picture is far from uniform and depends on the implicit acceptance by
states and governments, regional courts have become an important
feature of the global judicial structure. This includes both specialised
regional human rights courts and general courts of regional integration
systems.

The authority of the decisions of the international judicial organs
depends in part on the social legitimacy they achieve and on the
existence of a community of stakeholders that accompanies and
disseminates their standards. Many regional courts have managed to
build up a considerable legitimacy through their independence and
professionalism. At the same time, their capacity to enforce
implementation of their decisions remains precarious. As shown, even
as the regional court system is increasingly well developed and active,
the courts in many instances lack efficient mechanisms to enforce their
rulings. In most cases, the enforcement system relies on member state
organs. Regional courts cannot replace national ones in terms of
protecting citizens: and their impact as well as that of the regional
organisations constantly needs to be reaffirmed and they have to
demonstrate — through their commitment and results — that they merit
loyalty from citizens. If the rulings of courts are not enforced, this will

109 Metcalf & Papageorgiou (n 86 above) 129.
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lead to a loss of respect for the courts and perhaps for the regional
systems as such.

As we have shown, inadequate enforcement leads to a vicious circle
where regional courts are underused, as ineffective, leading to further
reduction of their use. What is required is a strong commitment by
member states and a belief in the legitimacy of the regional systems.
The protection of individual rights is an important element in
conferring legitimacy. Thus, if a regional integration structure involves
itself actively in the protection of rights of the citizens in member states,
it will acquire an independent relationship with persons and can
contribute to integration of peoples, rather than just of states. The
international, regional enforcement of rights means that a standard of
human rights is established that is wider than the national
interpretation. For regional integration organisations, having
independent courts or other judicial organs, which enable a legalistic
interpretation of the tasks of the organisation lifts the organisation to a
different level than just a vehicle for inter-state co-operation. Courts
can play a positive role both directly and indirectly, through the correct
and specific implementation of decisions or in a more symbolic
manner. However, their role and impact must be visible. Thus, if the
significance of courts is evident, it is easy to see that they cannot be the
only strong institution. Decisions must always be enforced.
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ABSTRACT: It has been nearly impossible to muster global consensus on
attributing companies with human rights obligations because of persisting
contestations on how best to regulate corporate businesses under
international law. Whilst several propositions exist including the recent UN
Guiding Principles on Business and Human Rights, they mostly constitute
‘soft law’, are non-binding and essentially reinforce the same old argument
that only states have human rights obligations. They have little or no legal
repercussions on businesses, and provide no remedies to victims. Given the
fault lines between the global North and South on the issue and the fatal
impacts of transnational corporations in Africa, this article conceptualises a
legal basis for demanding corporate accountability in Africa. The article
utilises a doctrinal methodology, and two analytical approaches — the human
right-based approach and insights from Third World approaches to
international law — in establishing that since international human rights law
places the protection and realisation of fundamental human and group
interests at its core, its legal threshold requires that all endeavours which can
impact on human rights, including abusive corporate conduct, are bound by
its rules. It finds that the concept of ‘corporate human rights responsibility’
derives from international and domestic human rights law and therefore is
vested with a legal basis as against the broader idea of corporate social
responsibility that is based on voluntarism. With its emphasis on the
protection of groups and individual duties, and recognition of corporate
criminal responsibility, the African human rights and evolving criminal
justice systems provide a background for conceptualising corporate
responsibility in Africa differently.

TITRE ET RESUME EN FRANCAIS:
Contextualiser la responsabilité des entreprises en matiére de droits de
I’homme en Afrique: une attente sociale ou une obligation légale?

RESUME: 11 a été presque impossible de trouver un consensus mondial d'imposer aux
entreprises des obligations en matiére de droits humains en raison des contestations
persistantes sur la meilleure facon de réglementer les entreprises commerciales en
vertu du droit international. Bien que plusieurs propositions existent, y compris les
récents Principes directeurs des Nations Unies relatifs aux entreprises et aux droits de
I'homme, elles constituent essentiellement des normes non contraignantes et
renforcent 'argument selon lequel seuls les Etats ont des obligations en matiere de
droits humains. Ces normes ont peu ou n’ont aucune répercussion juridique sur les
entreprises et ne fournissent aucun recours aux victimes. Compte tenu des positions
divergentes entre le Nord et le Sud sur la question et les conséquences néfastes des
entreprises multinationales en Afrique, cet article conceptualise une base juridique
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pour exiger la responsabilité de ces entreprises en Afrique. L’article utilise une
méthodologie doctrinale et deux approches analytiques — 'approche fondée sur les
droits de 'homme et les approches tiers-mondistes du droit international — pour
établir qu’étant donné que le droit international des droits de 'homme place la
protection et la réalisation des intéréts fondamentaux humains et collectifs a sa base,
son seuil 1égal exige que tous les efforts qui peuvent avoir un impact sur les droits de
I’homme, y comprlscll es comportements abusifs des entreprises, soient soumis a ses
regles. L’article constate que le concept de ‘responsabilité des entreprises en matiere
de droits de 'homme’ découle du droit international et national des droits de 'homme
et est donc doté d’'une base juridique au contraire de la conception plus large de
responsabilité sociale des entreprises fondée sur le volontarisme. En mettant ’accent
sur la protection des groupes et les devoirs individuels et la reconnaissance de la
responsabilité pénale (% es entreprises, le systéme africain de droits de ’'homme et la
justice pénale évolutive fournissent un contexte pour conceptualiser différemment la
responsabilité des entreprises en Afrique.

KEY WORDS: corporate responsibility, co fporate accountability, human
rights, social expectation, legal obligation, Africa
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1 INTRODUCTION

The unregulated pursuit of business objectives very often results in an
adverse human rights impact on society. When undertaken without due
regard for its potential impact on society, the corporate desire to
maximise profit and minimise cost in the use of labour, land and
services can lead to avoidable grievances.' Businesses are generally
obliged to pursue pohc1es that ‘are desirable in terms of the objectives
and values of society’.” But this is hardly so in Africa where many
transnational corporations (TNCs) have come under heavy criticisms
for their poor labour conditions, inadequate compensation for land
resource acquisition and use, poor consultations with local
communities, forced dlsplacement environmental pollution, and the
destruction of the sacred heritages of communities.3 Undoubtedly,
corporate businesses are entitled to pursue the legitimate interests of

! S Deva ‘Companies must strike a balance between human rights and need for profits’

South China Morning Post 5 Au%ust 2014 http://www.scmp.com/comment/article/
1567010/companiesmust-strike-balance-between-human-rights-andneed-profits
(accessed 26 May 2017).

2 HR Bowen Social responsibilities of the businessman (2013) 6.

3 JL Cerni¢ ‘Corporations and human rights: towards binding international legal
obligations’ in MK Sinha (ed) Business and human rights (2013) 1 8; NMC Jégers &
MJC Van der Heijden ‘Corporate human rights violations: the feasibility of civil recourse
in the Netherlands’ (2008) 33 Brooklyn Journal of International Law 833 833-834; B
Freeman et al ‘A new approach to corporate responsibility: the Voluntary Principles on
Security and Human Rights’ (2001) 24 Hastings International and Comparative Law
Review 423 426.



(2017) 1 African Human Rights Yearbook 193

their primary stockholders, but they must do so with due regard for the
rights and interests of those on whom their activities may have a
negatively impact. They cannot ignore the foreseeable risks they pose to
the society,* which equally has the legitimate corresponding
expectations that business activities are to be conducted without
injuries to third parties, and that where injuries do occur, they are
reduced to the barest minimum.

The conceptualisation of corporate responsibility for human rights
responds to the urgent need to strike a delicate balance between the
competing interests of society and business.® It is an attempt to
construct some form of civilised response that imposes a measure of
answerability on businesses for human rights risks to third parties that
are otherwise avoidable or may be mitigated. The basic idea is to make
businesses avoid the snares of ‘making opportunistic concessions to the
most vociferous demands’ and act in an informed and responsible
manner.” If corporate objectives are to be justified, they should be such
that benefit the entire society rather than just the owners and managers
of enterprises.” But the equilibrium needed for the harmonisation of
corporate economic interests with the public’s human rights concerns
perhaps oscillates somewhere between the legitimate expectations of
society and the protection and remedies afforded to victims. Hence, the
most fundamental point of conceptual contestation has been the
definitive basis for the apportionment of human rights responsibility as
a standard of conduct to corporate businesses.

Attempts by scholars to justify each principled position have split
the debate on the source of corporate responsibility; frequently
questioning whether it is merely a social expectation based on
voluntary business conduct or rooted in existing human rights law.®
This conceptual dialectic raises the following pertinent questions: First,
are businesses legally bound to observe human rights or merely obliged
to do so as a form of earning their social licence to operate? Second,
does the theorisation of corporate responsibility mean that businesses
can be held accountable for human rights breaches by victims or merely
conveys an idea of loose responsibility without answerability? Thirdly,
does the appropriation of responsibility to businesses reduce the role of
the state in human rights protection or complements it? These
questions provoke an inquiry into the conceptual basis of the corporate
responsibility idea altogether, notwithstanding the outright
disagreements among scholars.

4 Bowen (n 2 above) 4-5.

5 Business, in this context, is broadly defined as the economic activity that the
corporation undertakes for profit.

KM Leisinger ‘On corporate responsibility for human rights’ (2006) Novartis
Foundation for Sustainable Development 1 7.

7 Bowen (n 2 above) 5.
8  JG Ruggie Just business: multinational corporations and human rights (2013) xvii.
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Indeed, many factors, including context, ideological leanings, the
North-South divide? as reflected in scholars’ academic background and
legal writings, and the respective approaches to international law
scholarship, have influenced and intensified the unending debates. As
Mutua aptly notes, academics are very often ‘the subject of intellectual
bias and normative location’.’°® These divergences and opinion shifts
even more necessitate that the debate must be contextualised. In Africa,
where collective values supersede individual interests, the African
human rights and criminal justice systems protect individual and group
concerns, recognise duties as correlative of rights, and increasingly
anticipate a broader regime of accountability that encapsulates
atrocious corporate conduct.™ This paper therefore suggests that
context and the victims of corporate human rights abuse are central to
any determination of the basis of corporate responsibility in view of the
various factors that have shaped its development.'?

Two propositions are relevant to this discussion. First, this paper
suggests that corporate responsibility is based on the notion that
domestic and international human rights guarantees imply
corresponding obligations from all — individuals, corporate entities and
the government — to respect human rights and freedoms. It is unviable
to argue otherwise that rights and freedoms are guaranteed only
against the state when they can very easily be violated by fellow
individuals, groups and corporate bodies. Second, this paper suggests
that corporate responsibility is based not on voluntarism but on law.
Voluntarism may be a useful complement, not an alternative. Since
human rights are guaranteed by international and domestic law, they
must be enforceable against all who threaten its protection and
realisation. This proposition presupposes it futile to have a
responsibility that is unenforceable at law because it contradictorily
puts the requirement of accountability and remediation almost entirely
at the discretion of corporate violators, and does not ultimately address
the concerns of victims. At law, the existence of a right must give rise to
a remedy. This is aptly captured by the Latin maxim: ubi jus, ibi
remedium (where there is a right, there is a remedy). Equally well-
established is the international law principle that a wrongful act must
give rise to reparation. So, the idea of responsibility must place at its
core accountability for corporate wrongs and, possibly, the
compensation of victims by abusive corporations.

Accordingly, this paper adopts two essential approaches in its
attempt to not only contextualise the subject but in seeking a legal
construction of its basis. It relies, first, on the human rights-based

9 United Nations Commission on Human Rights (UNCHR) ‘Human Rights and
human responsibilities’ [prepared by Miguel Alfonso Martinez] E/CN.4/2003/105 20
(17 March 2003) http://www.concernedhistorians.org/content_files/file/TO/278.pdf
(accessed 18 June 2017).

0 M Mutua ‘Human rights in Africa: the limited promise of liberalism’ (2008) 51
African Studies Review 17 18.

1 African Charter on Human and Peoples’ Rights; article 31 of the African Charter on
the Rights and Welfare of the Child; article 46C of the Protocol on Amendments to the
Protocol on the Statute of the African Court of Justice and Human Rights.

12 Cerni¢ (n 3 above) 4.
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approach by showing that the victim as a human being with the
inherent right to dignity — rather than the corporation — must be the
centrepiece of any determination of the corporate responsibility for
human rights.’3 It suggests that the seeming lack of attention to the
impact of abusive corporate conduct on individuals and groups
frustrates the whole idea of corporate human rights responsibility.
Secondly, it adopts the Third World approach to international law in
arguing that the ‘dynamics of difference’ in terms of the socio-political
and legal structures between the global North and South substantially
influences and perpetuates the differing conceptualisation of corporate
human rights responsibility. 4 Essentially, the study is desk-based and
relies on the legal analysis of existing literature on human rights and
business in contributing to this controversial discourse.

In terms of structure, the paper problematises, in the introductory
section, the conflicting conceptualisation of corporate responsibility
and the need for proportional harmonisation between the social
construction of the idea and its legal fortification in the African context.
Section two undertakes a definitional and theoretical clarification of the
corporate responsibility to respect human rights. Section three
evaluates the established but differentiated notion of corporate social
responsibility, which is predicated on voluntarism — a conceptual
‘misfit’ in international human rights lexicon. Section four enunciates
that the corporate responsibility is driven by the ideal of justice for
victims of corporate abuse and the legal accountability of corporate
violators. This section also clarifies the role of the state and businesses
as unequal human rights duty-bearers. The fifth section concludes by
summarising the arguments in this paper and making a case for
normative review at different governance levels to reflect this proposed
understanding of corporate human rights responsibility.

2 CORPORATE HUMAN RIGHTS
‘RESPONSIBILITY’ CLARIFIED

Business involvement in human rights abuse is not a novel occurrence.
Corporate businesses can and do, in fact, violate human rights. In
Africa, the footprints of corporate human rights violations are traceable
to the transatlantic slave trade more than 400 years ago.'®
Corporations were instrumental to Africa’s colonialisation and the
brutal human rjghts violations that marked its imperial domination.
According to Cerni¢, ‘more than 40 European corporations were
involved in facilitating the slave trade or controlling colonised

3 A Cornwall & C Nyamu-Musembi ‘Putting the “rights-based approach” to
development into perspective’ (2004) 25 Third World Quarterly 1415 1417-1418.

4 JT Gathii “TWAIL: a brief history of its origins, its decentralized networks, and a
tentative bibliography’ (2011) 3 Trade Law and Development 31; A Anghie Imperialism,
sovereignty and the making of international law (2007) 26 29, 186-189.

5 S Khoury & D Whyte Corporate human rights violations: global prospects for legal
action (2017) 136; Cerni¢ (n 3 above) 8.
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territories.”® They practiced or were involved in racial differentiation
and discrimination, forced and exploited labour, torture, and inflicting
harms on the spiritual and cultural life of the people. Many African
societies still suffer from the vestiges not only of the slave trade and
colonialism but the violations themselves. Even after independence,
TNCs have continued to thrive on profits tainted by armed conflicts,
extra-judicial killings, large-scale bribery and, very often, poor labour
conditions in Africa..” What is relatively different, however, is how
violations involving corporate actors can be holistically addressed.’®
And so, the issue about corporate responsibility and accountability for
human rights violations borders on the determination whether it is an
obligation voluntarily assumed by corporations or a legal obligation
arising from already existing international human rights standards.

2.1 Definition and theories of corporate human
rights responsibility

Human rights are the basic rights guaranteed to every individual
everywhere in the world by virtue of being a human bein%. They are
grounded on the principle of respect for the individual;*® and are
premised on the fundamental supposition that every human being is a
rational being worthy of dignity and